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Questions growing out of the doctrine of 
‘‘imputed negligence’’ are frequently difficult 
of solution, and as a result there is more or 
less seeming inconsistency in the decisions of 
courts on the subject. The New York Law 
Journal calls attention to a recent Pennsyl- 
vania case, wherein it was held that where a 
servant, without authority of his master, takes 
the children of his master in a wagon in which 
he delivers his master’s goods, and the chil- 
dren are killed by an accident at a railroad 

crossing through the negligence of the rail- 
road company and the contributory negli- 
gence of the servant, such contributory negli- 
gence dves not bar recovery by the master 
against the railroad company for such negli- 
gence. Faust v. Phil. & R. Ry., 43 Atl. 
Rep. 329. The opinion of the trial court on 
a motion. for a new trial was quite volu- 
minous, and the supreme court practically 
affirms a judgment holding the railroad com- 
pany liable upon such opinion below. The 
court distinguishes the case from that of 
Quinn v. Power, 87 N. Y. 535, in which the 
pilot of a ferryboat took on a passenger, with- 
out compensation, to put him on his boat in 
a tow passing upon the river, on the ground 
that in such case the pilot was acting within 
the scope of his authority in the prosecution 
of his master’s business, while in the Pennsyl- 
vania case under discussion the taking of the 
plaintiff’s children to ride was, as the jury 
found, without plaintiff’s authority and purely 
upon the servant’s initiative: ‘‘In Metcalfe 
v. Rochester Ry. Co.,’’ says the New York 
Law Journal, in the course of a review of 
this question, ‘‘the curious result was reached 
by the Appellate Division, New York Su- 
preme Court, Fourth Department, in an ac- 
tion brought in behalf of a child, that the neg- 
ligence of the driver of a vehicle in which the 
child was riding was imputable to the child, 
although it could not have been imputed to an 
adult passenger under similar circumstances. 
This latter decision purports to have been 


made on authority, but, with all due respect, - 


we think the learned court misconceived the 
necessary inferences to be drawn from some 





of the authorities cited. In the Pennsylvania 
case, as the father himself was the real party 
in interest, it can hardly be said that it was 
unfair to allow the question of his right to re- 
cover to turn upon whether there had been 
contributory negligence, with which he was 
chargeable, according to the general doctrine 
of master and servant. Of course this the- 
oretical disposition of the matter is open to 
the criticism that the children were treated 
in much the same manner as property belong- 
ing to the father. But such objection would 


seem to be merely sentimental in considera- 
tion of the fact that the only purpose of the 
suit was for indemnity for the father’s own 
pecuniary loss.’’ 





The conclusion of the Supreme Court of 
Illinois, in In re Day, regarding the constitu- 
tionality of what is known as the Campbell 
Act, applicable to admission to the bar of 
that State, is not only antagonized by a 
strong dissenting opinion on the part of two 
of the judges, but also by a large portion of- 
the legal profession of that State. The act 


‘involved in the case was amendatory of the 


general act, in relation to attorneys, and was 
passed by the last general assembly, as an 
emergency matter. It provided that no per- 
son shall be refused a license who shall have 
complied with the rules of the supreme court, 
in force when the applicant commenced the 
study of the law, either in a law office or a 
law school or college, notwithstanding any 
subsequent changes if therules. It specific- 
ally provided for certain law students, who 
had a two year course, while the rules of the 
court provide for a three year course. The 
court declared the act to be invalid as being 
class legislation, and as an infringement of a 
power exclusively belonging to the judiciary ; 
that practicing law is a privilege and nota 
vested right, and the exercise of the power 
admitting an applicant to practice properly 
belongs to the courts, and the legislature is 
expressly probibited from exercising it. Two 
of the members of the court filed a vigorous 
dissenting opinion, the substance of which is 
that the power to license one to practice law 
is delegated to the court by the legislature, 
and the latter has the right to impose limita- 
tions upon such power to any extent it might 
deem proper, even to the taking away the 
same from the courts; that the power to 
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license and the power to disbar are each pecu- 
liarly the subjects of statutory regulation, and 
can be exercised by courts only when so au- 
thorized by the legislature. The appoint- 
ment of attorneys is neither a necessary nor 
inherent part of the judicial power of the 
courts, but is wholly a matter of legislative 
action. 








NOTES OF IMPORTANT DECISIONS. 


PAYMENT — EVIDENCE — DECLARATIONS.—It 
was held by the Court of Chancery Appeals of 
Tennessee, in Bradley v. Freed, that where com- 
plainant merely denies that defendant paid him 
certain money, as defendant testified, the testi- 
mony of the latter cannot be supported by a pre- 
vious consistent statement made by him to an- 
other. The court says: ‘‘Itis insisted that the 
testimony of William Freed proving that defend- 
ant told him, in March, 1892, that he had paid 
Bradley the corn money, is competent, as it is 
proof of.a previous consistent statement made by 
the defendant. Queener v. Morrow, 1 Cold. 125, 
Dossett v. Miller, 3 Sneed, 73, and Bank v. Rob- 
inson, 1 Baxt. 484, are cited in support of this ex- 
istence. A closeand careful examination of these 
cases will show, we think, that they do not sup- 
port the position of appellant. In the case of 
Dossett v. Miller, supra, Judge Carothers, in de- 
livering the opinion of the court, announced the 
principle that, when the credit of a witness is at- 
tacked upon the ground that he had made state- 
ments inconsistent with those he makes in court, 
it is competent to sustain him by showing that at 
other times, and on other occasions, he had made 
statements consistent with those he makes in 
court. Says Judge Carothers: ‘Upon this ques- 
tion there is a very great conflict in the authori- 
ties. In 1 Greenl. Ev. § 469, such evidence is de- 
clared to be inadmissible, ‘‘unless where a design 
to misrepresent is charged upon the witness, in 
consequence of his relation to the party or to the 
cause, in which case, it seems, it may be proper 
to show that he made a similar statement before 
that relation existed.’? We think the case put by 
Mr. Greenleaf above is a proper one for the ad- 
mission of previous consistent confirmatory state- 
ments, but would also allow it in all cases where 
the evidence given in court is impeached by prov- 
ing former contradictory statements. It might 
be dangerous to further enlarge or relax the rule, 
as corroborative statements are of easy manufact- 
ure, and may be made the means of imposition by 
bolstering up false testimony.’ In Queener v. 
Morrow, supra, Judge McKinney, in delivering 
the opinion of the court, says: ‘It seems that, 
ever since the time of Lord Mansfield, the former 
consistent statements of a witness, to rebut his 
contradictions, are rejected by the English courts, 





except in a very few particular cases, though 
formerly it had been held otherwise by some of 
the authorities. It is laid down in 3 Starkie, Ev. 
p. 1758, that former statements of a witness. im- 
peached, are not admissible for the purpose of 
confirmation, ‘‘except in particular instances, 
where the statement was made at a time when the 
witness labored under no interest or influence to 
misrepresent the fact.” This rule has been de- 
parted from by several of the American courts. 
Some of these cases go to the length of holding 
that such evidence is admissible wherever the 
witness is sought to be impeached by reason of 
contradictory statements, and others would seem 
to carry the doctrine still further. The case of 
Dossett v. Miller, 3 Sneed, 72-76, sanctions the 
principle that evidence of previous consistent 
statements is admissible, in all cases, where the 
testimony of the witness, given in court, is sought 
to be impeached by proof of contradictory state- 
ments. * * * The reason for rejecting con- 
firmatory evidence of former declarations, accord- 
ing to some of the English authorities, is the 
seeming incongruity of holding that a representa- 
tion, without oath, can be any confirmation of a 
statement upon oath. But there would seem to 
be some show of reason in the doctrine that where 
it was attempted to establish that the statement 
on oath is a fabrication of recent date, or where 
a design to misrepresent, from some‘motive, is 
imputed to the witness, or where it is sought to 
destroy his credit by proof of contradictory rep- 
resentations, evidence of his having given the 
same account of the matter, at atime when no 
motive of interest existed, and no influence had 
been brought to operate upon him to misrepre- 
sent the facts, ought to be received, because it 
naturally tends to inspire increased confidence in 
the truth of the sworn statement. ‘To this extent, 
we think, the principal is reasonable and just.’ 
Bank v. Robinson, supra, goes no further. The 
opinion of Judge McFarland in that case reaffirms 
the principle of the two preceding cases. The 
same question arose again in the case of Hayes v. 
Cheatham, 6 Lea, 1,10. Judge Cooper, in the 
last-named case, thus states the rule: ‘The rule is 
that where it is attempted to be established that the 
statement of a witness on oath is a recent fabrica- 
tion, or where it is sought to destroy the credit of 
the witness by proof of contradictory representa- 
tions, evidence of his having given the same ac- 
count of the matters at atime when no motive ex- 
isted to misrepresent the facts ought to be re- 
ceived,’ because it naturally tends to inspire con- 
fidence in the sworn statement.’ Itis thus seen, 
we think, that the facts of this case do not call for 
the application of the rule of evidence invoked.” 





ACTION—DAMAGE TO WIFE—INSULTS TO Hus- 
BAND.—In Bucknam vy. Great Northern Ry. Co., 
decided by the Supreme Court of Minnesota, 
plaintiff went with her husband into the ladies’ 
waiting room of defendant’s railroad depot, wait- 
ing there for the arrival of her sister, coming on 
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defendant’s train, when an employee of defendant, 
in charge of said waiting room, and authorized to 
keep it quiet and orderly, supposing that plaint- 
iff’s husband, then with her, was not in fact her 
husband, ordered him to leave said room, and 
used harsh, violent and abusive language toward 
him, and made insulting and threatening demands 
of him; and thereupon plaintiff suffered a nervous 
shock, and became faint and sick, and so remained 
for several days. The language so used by de- 
fendant’s employee was not addressed to plaintiff, 
nor was there any physical injury inflicted upon 
plaintiff's husband or herself, and at no time was 
she in peril or danger of personal injury by rea- 
son of the threats or acts of defendant’s employee. 
It was held, that for the language so used an action 
would not lie in behalf of the plaintiff as for a 
private wrong. The court says: ‘Of course the 
demurrer admits the material facts alleged in the 
complaint; but the question is, do all the facts 
stated constitute a cause of action? It is not 
claimed that the action is one in slander, and we 
need not discuss that view of the case. Nor does 
plaintiff allege the acts to have been an assault 
and battery. She merely alleges that the acts 
were wrongful and unlawful. It was not an at- 
tempt to commit assault and battery either upon 
her or her husband; for there was not the slight- 
est effort to apply the least actual force to either, 
directly or indirectly. Nor does it appear that 
the servant was in close proximity to either hus- 
band or wife when he used the language alleged. 
And threats to commit an injury are not action- 
able private wrongs, nor do words constitute an 
assault. Cooley, Torts (2d Ed.), 29. But, if it 
were otherwise, the threats here alleged were not 
made against plaintiff, but her husband, and she 
would have no cause of action thereby. The 
question raised is, does abusive, violent and 
threatening language used to a licensee by the 
servant of the railroad company create a cause of 
action in behalf of the wife of such licensee, who 
merely hears such language, and thereby becomes 
nervous and sick? The language was not ad- 
dressed to her. It was not alleged that she had 
induced the person supposed not to be her hus-~ 
band to come into, or remain in, the ladies’ wait- 
ing room. She was not accused or charged with 
any wrongdoing, nor were any threats made 
against her personally. If the plaintiff sustained 
a nervous shock and became sick by reason of the 
language used to her husband, she must have 
been peculiarly sensitive to such language; but, 
in the practical workings of everyday life, people 
have a right to assume that others are of ordinary 
physical and mental strength, and not specially 
nervous or emotional, and liable to be made sick 
by language not addressed to them, but to other 
persons. Many vexatious, annoying and humiliat- 
ing things frequently occur in every community 
that are not actionable. Such things may affect 
those peculiarly sensitive, while to others they 
would seem only a matter of indifference. ‘The 
latter, unaffected thereby, could not maintain an 





action for a personal wrong; and, if the former 
should be permitted to do so, we should have liti- 
gated a question of comparative nervousness and 
sensitiveness as an element of damages, and the 
courts burdened with vexatious litigation where 
there was neither slander, physical injury, negli- 
gence, or intent to injure or frighten a third per- 
son, and where the defendant might be entirely 
unaware of the physical condition of the person 
so alleged to be injured. There may have been 
cases, in actions of tort, where substantial dam- 
ages have been recovered for mental suffering— 
as cases of assault without battery, false imprison- 
ment where there was no physical contact, breach 
of promise of marriage, and seduction, where a 
parent brings the action; but, as was said in Lar- 
son v. Chase, 47 Minn. 307,50 N. W. Rep. 238: 
‘For the law to furnish redress, there must be an 
act which, under the circumstances, is wrongful; 
and it must take effect upon the person, the prop- 
erty, or some other legal interest of the party 
complaining. Neither one without the other is 
sufficient. This is but another way of saying that 
no action for damages will lie for an act which, 
though wrongful, infringed no legal right of the 
plaintiff, although it may have caused him mental 
suffering.’ For the servant in this case to use 
abusive language to the husband of plaintiff was 
not any infraction of her legal right, and hence 
not a legal wrong to her. Counsel, in his argu- 
ment, does not make any point that the language 
used was actionable because it was used toward 
her husband as such, but assumes the broad 
ground that, where a railway company is charged 
with the duty of maintaining a quiet and orderly 
waiting room, it is actionable for one of its em- 
ployees to use violent, abusive and insulting lan- 
guage toa third person in the presence of a female 
occupant, when such language and threats natur- 
ally tend to, and actually do, frighten such occu- 
pant, from the effects of which she became ill. 
This assumes that the threats and abusive lan- 
guage used to other persons were the proximate 
cause of the sickness and mental suffering. Dam- 
ages sustained by a wrongful act must be the nat- 
ural result of that act; that is, it must be the prox- 
imate cause. Within these rules, the language of 
the defendant’s servant to a third person was not 
the proximate cause of her sickness. She appre- 
hended no danger to herself; at least, she could 
not reasonably do so. She was not in any place 
of peril. If an action of this kind can be main- 
tained, we do not see why nervous and sensitive 
persons present ata riot or public disturbance 
cannot have a cause of action, if thereby they be- 
come nervous and sick, or suffer mentally, even if 
they do not receive bodily injury. It is evident 
from the plaintiff’s complaint that her only injury 
proceeded from fright and nervous excitement 
and distress, and, as the injury was not the nat- 
ural or proximate result of the act complained of, 
the order appealed from should be affirmed. 
There is nothing in the case of Purcell v. Railway 
Co., 48 Minn. 134, 50 N. W. Rep. 1034, cited by 
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the appellant, which contravenes the views herein 
expressed. There the injured party, plaintiff, 
was a passenger on a street railway car, and by 
its negligence the company placed plaintiff ina 
place of great peril, and fear of death or great 
bodily injury, causing such a shock that she was 
thrown into violent convulsions and subsequent 
illness. That case is not analogous to this.” 





CRIMINAL LAW — HomicrpE—DEATH Hast- 
ENED BY DISEASE.—In People v. Lewis, 57 Pac. 
Rep. 470, decided by the Supreme Court of Cali- 
fornia, it appeared that defendant inflicted a 
mortal wound on the person of deceased by shoot- 
ing him. After the shooting, and while in great 
pain, deceased cut his own throat, thereby hasten- 
ing his death. It was held that, if the wound in- 
flicted by defendant contributed, concurrently 
with the wound inflicted by deceased, to cause 
death, defendant is guilty of the homicide. The 
court said in.part: ‘Though no case altogether 
like this has been found, yet, as was to have been 
expected, the general subject has often been con- 
sidered. In1 Hale, P. C. 428, the law is stated. 
So far as material here, his views may be thus 
summarized: (1) If one gives another a danger- 
ous wound, which might, by very skillful treat- 
ment, be cured, and is not, it is a case of homi- 
cide. (2) If one inflicts a dangerous wound, and 
the man dies from treatment, ‘if it can clearly ap- 
pear that the medicine, and not the wound, was 
the cause of the death, it seems it is not homicide; 
but then it must appear clearly and certainly to 
be so.’ (3) If one receives a wound, not in itself 
mortal, and fever or gangrene sets in because of 
improper treatment or unruly conduct of the 
patient, and death ensues, it is homicide, ‘for that 
wound, though it was not the immediate cause of 
his death, yet it was the mediate cause thereof, 
and the fever or gangrene was the immediate 
cause of his death, yet the wound was the cause 
of the gangrene or fever, and so, consequently, is 
causa causati.’ (4) One who hastens the death of 
a person languishing with a mortal disease is 
guilty of a homicide, for the death is not merely 
by a visitation of Providence, but the hurt hastens 
it, and the wrongdoer cannot thus apportion the 
responsibility, etc. It would make no difference, 
I presume, if the person killed was languishing 
from a mortal wound, rather than from an ordi- 
nary disease. In State v. Scates, 50 N. Car. 420, a 
child was found dead, badly burned, and with a 
wound from a blow on the head. The burning 
was admitted by defendant, but the blow was not, 
and it was not proven who inflicted it. The med- 
ical witness thought the burning was the primary 
cause of death, but the blow may have hastened 
it. The jury was told that, if it was doubtful 
which was the immediate cause of death, they 
must acquit, but if they found that the burning 
was the primary cause of death, and the blow only 
hastened it, they could convict. The case was 
reversed, the appellate court holding that the 
blow might have been the independent act of 





another, and, if it hastened the death, it, and not 
the burning, was the cause of death. In Bush v. 
Com., 78 Ky. 268, the deceased received a wound 
not necessarily mortal, and, in consequence, was 
taken to a hospital, where she took scarlet fever 
from a nurse, and died of the fever. The court 
said: ‘When the disease is a consequence of the 
wound, although the proximate cause of the 
death, the person inflicting the wound is guilty, 
because the death can be traced as a result natur- 
ally flowing from the wound, and coming in the 
natural order of things; but when there is a super- 
vening cause, not naturally intervening by reason 
of the wound, the death is by visitation of Provi- 
dence, and not from the act of the party inflicting 
the wound. * * * If the death was not con- 
nected with the wound in the regular chain of 
causes and consequences, there ought not to be 
any responsibility.’ The last case, in my opinion, 
so far as it goes, correctly states the law. The 
facts of this case do not bring it strictly within 
any of the propositions found in 1 Hale, P. C. 428. 
The second and third propositions both predicate 
a wound not necessarily mortal. What the law 
would have been in the second case, had the 
wound been mortal, and the applications had 
hastened the death, is notstated. It seems to me, 
however, the case of a person already languishing 
from a mortal wound is precisely that of one suf- 
fering froma mortal disease. Certainly, the will- 
ful and unlawful killing of such a person would 
be a felony, and it cannot be true that the first 
offender and the last can each be guilty of mur- 
dering the same man, if they had no connection 
with each other, and both wounds were not 
actively operating to produce death when it oc- 
curred. But why is it that one who inflicts a 
wound not mortal is guilty of a homicide, if 
through misconduct of the patient or unskillful 
treatment gangrene or fever sets in, producing a 
fatal termination, when, if it can be clearly made 
to appear that the medicine, and not the wound, 
was the cause of the death, he is not guilty ofa 
homicide? In each case, if the wound had not 
been, the treatment would not have been, and the 
man would not then have died. In each case the 
wound occasioned the treatment which caused or 
contributed to the death. The reason, I think, is 
found in the words advisedly used in the last 
sentence. In the one case the treatment caused 
the death, and in the other it merely contributed 
to it. In one case the treatment aggravated the 
wound, but the wound thus aggravated produced 
death. In the other the wound, though the occa- 
sion of the treatment did not contribute to the 
death, which occurred without any present con- 
tribution to the natural effect of the medicine 
from the wound. ‘Take, for instance, the giving 
of a dose of morphine, by mistake, sufficient to end 
life at once. In such case it is as obvious that the 
treatment produced death as it would have been 
had the physician cut off his patient's head. But 
see People v. Cook, 39 Mich. 236. In this case it 
appears that defendant had inflicted a dangerous 
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wound, but it was contended by the defense that 
death was caused by an overdose of morphine. 
Defendant asked an instruction as follows: ‘If 
the jury believe that the injury inflicted by the 
prisoner would have been fatal, but if death was 
actually produced by morphine poisoning, they 
must acquit.” The instruction was refused, but 
the jury were told that if the wound was not in 
itself mortal, and death was caused solely by the 
morphine, they must acquit. The action of the 
trial court was sustained on the ground thata 
mortal wound had been given, which necessitated 
medical treatment; that the physicians were com- 
petent and acted in good faith; and that it was 
not made clearly to appear that the morphine 
solely produced death, and that the wound did 
not at all contribute to the death at that time. 
Under the authorities, this was equivalent to a 
finding that the wound did not contribute to the 
death. This case differs from that in this: That 
here the intervening cause, which it is alleged 
hastened death, was not medical treatment, de- 
signed to be helpful, and which the deceased was 
compelled to procure because of the wound, but 
was an act intended to produce death, and did 
not result from the first wound in the natural 
course of events. But we have reached the con- 
clusion by a course of argument unnecessarily 
prolix, except from a desire to fully consider the 
earnest and able argument of the defendant, that 
the test is—or, at least, one test—whether, when 
the death occurred, the wound inflicted by the 
defendant did contribute to the event. If it did, 
although other independent causes also con- 
tributed, the causal relation between the unlaw- 
ful acts of the defendant and the death has been 
made out. Here, when the throat was cut, Far- 
rell was not merely languishing from a mortal 
wound: he was actually dying; and after the 
throat was cut he continued to languish from both 
wounds. Drop by drop the life current went out 
from both wounds, and at the very instant of death 
the gunshot wound was contributing to the event. 
If the throat-cutting had been by a third person, 
unconnected with the defendant, he might be 
guilty; for, although a man cannot be killed 
twice, two persons, acting independently, may 
contribute to his death, and each be guilty of a 
homicide. A person dying is still in life,and may 
be killed: but, if he is dying from a wound given 
by another, both may properly be said to have 
contributed to his death.”’ 








AUTHORITY OF THE COURT TO DI- 
RECT VERDICTY. 


Although the constitution of the United 
States and the constitutions and statutes of 
the several States give litigants the right of 
trial by jury, the power of the court, under 
some circumstances, to take cases from the 
jury by instructing what its verdict shall be, 





is generally recognized. This power is seldom 
or never assumed in criminal cases, because 
in such cases the jury is usually held to be 
the judge of the law as well as the facts, and 
the court has no authority over its action ex- 
cept to set aside its verdict in a proper case, 
its instructions being merely by way of ad- 
vice. “ But in civil cases the court is the judge 
of the law, and only questions of fact are sub- 
mitted to the jury, which receives the law 
from the court in the form of instructions. 
In such cases it is well established that where 
the testimony is ali in one direction, and is 
susceptible of but one inference,! and there 
is no question in regard to the credibility of 
the witnesses, or where all the evidence for 
the party having the burden of the issue has 
been given, and it has no tendency whatever 
to prove the particular fact relied on to re- 
cover, the court may properly determine the 
whole case as a question of law.? Having 
determined that one party has an indispu- 
table right to recover, or that he has shown 
no legal right whatever to recover, the court 
may take the case from the jury by instruct- 
ing it what verdict to return. Such an in- 
struction is most often given against the party 
having the burden of the issue, whether 
plaintiff or defendant. If his evidence be 
legally insufficient to support a verdict in his 
favor, the court can readily say, as a matter 
of law, that he cannot recover ; but the court 
can seldom know whether the jury would be- 
lieve the evidence on which a verdict in his 
favor must be based, and therefore it will 
seldom instruct in favor of the party having 
the burden of proof, except where the evi- 
dence is documentary and the construction 
and effect of written instruments alone is in 
dispute. In such a case the court may per- 
emptorily direct the jury to return a verdict 
in favor of sucb party. .And if the evidence, 
even though oral, clearly establishes the right 
of a party to recover without contradiction, 
and no defense is proven against such right, 
it is proper for the court to direct a verdict 
for that party. In fact it has been held that 


1 Vance v. Vance, 74 Ind. 370; Adams v. Kennedy, 
90 Ind. 318; City of New Albany v. Ray, 3Ind. App. 321. 

2 Wagner, J., in Boland v. Missouri R. Co., 86 Mo. 
484, 491. 

3 Gaff v. Greer, 85 Ind. 122; Gipe v. Cummins, 116 
Ind. 511. 

4 Moore v. Baker, 4 Ind. App. 115; Hillis v. First 
National Bank, 54 Kan. 421; Wabash Ry. Co. v. Wil- 
liamson, 104 Ind. 154; Hall v. Durham, 109 Ind. 434. 
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it is the imperative duty of the court to in- 
struct for the party having the burden of the 
issue in such a case,®> but of course this rule 
can only apply where there is not even room 
for an inference in favor of the other party.® 

In Moss v. The Witness Printing Co.,’ 
the court said: ‘‘The entire evidence 
is set out elsewhere in this opinion, and 
it will be seen, therefrom, that it consisted of 
the written contract sued on, and the testi- 
mony of the appellee’s president as to the 
amount that had been paid by the appellants 
on the contract. There was no conflicting 
evidence before the jury. It was the province 
and duty of the court to construe the written 
contract and instruct the jury as to its legal 
effect. In the discharge of this duty it 
seems to us that the court could not well have 
done otherwise, on the evidence, than to in- 
struct the jury to return a verdict for the ap- 
pellee. This was not usurping the province 
of the jury, but it was simply the discharge 
of duty by the court.’’§ 

The refusal of the judge to instruct in favor 


of a party is not often available to reverse the 


case. Unless an exception was properly re- 
served to the action of the court, its action 
in refusing to direct a verdict, or, indeed, 
in directing one, will not be reviewed on ap- 
peal.’ It is also held that going on with the 
trial and introducing evidence after a motion 
to instruct the jury in favor of the moving 
party has been overruled, is a waiver of an 
exception saved to such ruling.’° But other 
cases have held that this waiver only goes to 
the extent of allowing the opposite party the 
benefit of any evidence in his favor that may 
be afterwards introduced by himself or his 
adversaries.1_ The better reason and the 
weight of authority, however, supports the 
above rule that the withdrawal is absolute. 
Many cases may be found in which the court 
gave instructions in favor of the plaintiff be- 
cause of the defendant’s failure to establish 

5 Sweeney v. Darcy, 53 Pac. Rep. (Mont.) 540; 
Brown v. McBride, 52 N. Y. Sup. 620, 24 Misc. Rep. 
235; Herndon v. Vick (Tex. Civ. App.), 33S. W. Rep. 
1011; Crookshank v. Kellog, 8 Blackf. (Ind.) 256. 

6 Purcell v. English, 86 Ind. 34. 

7 64 Ind. 125. 

8 Hynds v. Hayes, 25 Ind. 31; Steinmetz v. Wingate, 
42 Ind. 574; Dodge v. Gaylord, 53 Ind. 365. 

8 Curtis v. Wheeler, etc. Mfg. Co., 141 N. Y. 511. 

10 Poling v. Ohio River R. Co., 38 W. Va. 645; Bell 
y.Sheridan, 21 D. C. 370. 

11 Matson v. Port Townsend Southern Ry. Co., 9 
W ash. 449, 37 Pac. Rep. 705. 





an affirmative defense.” In any case where 
no evidence legally sufficient to support a de- 
fense has been introduced, the court may in- 
struct the jury to disregard such defense.” 
Thus, in a suit on a promissory note, the exe- 
cution of which was not questioned, and 
which had been put in evidence, it was held 
that there was no error in instructing that the 
plaintiff should recover unless a defense had 
been established by a fair preponderance of 
evidence.’ But where there was evidence, 
though slight, to support the defense of pay- 
ment, it was held errer peremptorily to direct 
a verdict for the plaintiff.“ Where no suffi- 
cient defense was made out, it was held that 
the court properly instructed the jury to find 
for the plaintiff if satisfied that either para- 
graph of the complaint had been proved." 
But where the general denial is pleaded with 
a special paragraph of answer, and the evi- 
dence is in any respect conflicting as to the 
issue made by the denial, it is error to in- 
struct the jury that the verdict must be for 
the plaintiff unless the special defense is 
proved.” Even though there is an issue of 
fact made by the pleadings, the jury may 
properly be instructed to find for the plaint- 
iff, where his evidence is legally sufficient to 
support every material allegation of his com- 
plaint, if the defendant has introduced no 
evidence at all.’° It is not only when one 
party is entitled to recover on all the issues 
in the case that the court may direct the jury 
as to what has been established by the evi- 
dence, but where the evidence, without ma- 
terial contradiction, shows one material fact 
to be established, the jury may be so in- 
structed.'® 

And where on the evidence only one ques- 
tion remains which is fairly debatable, the 
court may instruct the jury that that is the 


2 Washer v. Allensville, etc. Co., 81 Ind. 78; Purcell 
. English, 86 Ind. 34; Gipe v. Cummins, 116 Ind. 511. 

18 Williamson v. Yingling, 80 Ind. 379. 

14 Zonker v. Cowan, 84 Ind. 395. 

15 Mixon v. Warren, 94 Ga. 688. 

16 Bronnenburg v. Charman, 80 Ind. 475. 

17 Boling v. Howell, 93 Ind. 329. 

18 Clancy v. Reis, 31 Pac. Rep. 971, 5 Wash. St. 371; 
Clancy v. Williams, 31 Pac. Rep. 972, 5 Wash. St. 492; 
Id., 82 Pac. Rep. 770, 5 Wash. St. 492. 

19 Chicago, etc. Co. v. Spilker, 134 Ind. 380, 33 N. E. 
Rep. 280; Kavanaugh vy. Taylor, 2 Ind. App. 502; 
Louisville, etc. R. Co. v. Morris (Ky.), 20 S. W. Rep. 
539; Alabama, etc. Ry. Co. v. Phillips, 70 Miss. 14, 11 
South. Rep. 602; Weil v. Nevitt, 18 Colo. Sup. 10, 31 
Pac. Rep. 487. 
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controlling question.” The court also may 
properly state to the jury that there was evi- 
dence tending to prove a given fact, even 
though evidence was also given to the con- 
trary. It may recapitulate the evidence and 
say what it tends to prove, if the jury be 
told that they must determine for themselves 
what it really does establish.2* In an action 
for negligent injuries where the facts are un- 
disputed and only one inference could reason- 
ably be drawn from them, it is held that the 
question of negligence becomes one of law, 
and the court may withdraw the case from 
the jury.” And if the plaintiffin such an 
action fails to establish all the essential ele- 
ments of actionable negligence, the court 
may instruct the jury to return a verdict for 
the defendant; but such failure of proof must 
be total so that the evidence is in no sense 
conflicting and the jury has no office to per- 
form.” An instruction to the jury as to the 


legal effect of facts fully established by the 
evidence about which there is no controversy 
and no opposing evidence may properly be 


given by the court, and the jury may be told 
that such facts make or fail to make a case 
for one of the parties.“ Where there is a 
failure of evidence upon one element of the 
case, the court may take such element from 
the jury and submit the case as to the re- 
mainder.” 

The trial court may direct a verdict for the 
defendant when the essential facts showing 
that the plaintiff has no right to recover are 
not controVerted by any legal evidence,” or 
where the plaintiff's evidence with all legiti- 
mate inferences in his favor that might be 
drawn from it is insufficient to sustain a ver- 
dict in his favor.” Where there is not sufli- 
cient evidence to support a verdict in favor of 
the plaintiff if such a verdict were returned, 
the court may properly direct the jury to re- 

*0 Sedgwick v. Tucker, 90 Ind. 271. 

2! Pittsburgh, etc. Ry. Co. v. Sponier, 85 Ind. 165. 

22 Purcell v. English, 86 Ind. 34. 

23 Faris v. Hoberg, 1384 Ind. 269. 

24 Carver v. Carver, 97 Ind. 497. 

* Ohio, etc. Ry. Co. v. Dunn, 188 Ind. 18. 

°6 Gregory v. Cleveland, etc. R. R. Co., 112 Ind. 385; 
Wolfe v. McMillan, 117 Ind. 587; Hanna y. Terre 


Haute, etc. R. R. Co., 119 Ind. 316; Staser v. Hogan, 
120 Ind. 207; Comer y. Shilton (Ky.), 37S. W. Rep. 

27 Morrison v. City of Madison, 96 Wis. 452, 71 N. 
W. Rep. 882; Gregory v. Cleveland, etc. R. R. Co., 112 
Ind. 385; Wolfe v. McMillan, 117 Ind. 587; Hanna v. 
Terre Haute, etc. R. R. Co., 119 Ind. 316; Staser v. 
Hogan, 120 Ind. 207. 





turn a verdict for the defendant,” even 
though his motion for an instruction in his 
favor does not specify any grounds for asking 
it. It has been held that if plaintiff’s own 
testimony in an action for damages for per- 
sonal injury shows that the injury was the re- 
sult of his own carelessness, the defendant is 
entitled to a peremptory instruction in his 
favor. But a party is not necessarily bound 
by a portion of the evidence of his own wit- 
nesses against him where other portions are 
in his favor; and the mere fact that part of 
plaintiff’s evidence if believed would entitle 
defendant toa judgment does not require the 
court to direct a verdict for defendant if an- 
other part is in conflict therewith. 

It is only when the facts are undisputed 
and the reasonable inferences therefrom in re- 
gard to the ultimate facts in issue are all one 
way that what is the proper inference is a 
question for the court to answer.” But it is 
held that where no evidence at all is intro- 
duced to support the case,®* or an issue in the 
case, it is prejudicial error to submit it to 
the jury. When the facts established by the 
evidence are such as to admit of different in- 
ferences, the question as to which is the most 
reasonable inference is one of fact for the 
jury.” If the court, in order to direct a ver- 
dict for the defendant, would have to weigh 
the evidence or judge as to the credibility of 
witnesses, or if the facts proven are such that 
another fair-minded man might have arrived 
at a different conclusion, it is reversible er- 
ror for the court to instruct the jury to return 


% Lutz v. Atlantic, etc. Ry. (Sup. Ct. N. M.), 30 Pac. 
Rep. 912; Howard v. Smith,1 J. & S. (N. Y.), 128; 
Vance v. Vance, 74 Ind. 870; McClaren v. Indianapolis, 
etc. R. R. Co., 83 Ind. 319; State, etc. v. Julian, 93 Ind. 
292; Boyd v. Brown, 120 Ind. 393; Sunnyside, ete. Co. 
v. Reitz, 14 Ind. App. 478; Beckman vy. Consolidated 
Coal Co., 90 Iowa, 252, 57 N. W. Rep. 889; Nixon v. 
Brown, 4 Blackf. (Ind.) 157; Porter v. Millard, 18 Ind. 
502; Steinmetz v. Wingate, 42 Ind. 574. 

22 Gerding v. Haskin, 141 N. Y. 514, 36 N. E. Rep. 
601. 

30 Capital City Oil Works v. Black, 70 Miss. 8, 12 
South. Rep. 26. 

31 Larkin v. Burlington, etc. Ry. Co., 91 Iowa, $54, 
60 N. W. Rep. 195; Leiter v. Jackson, 8 Ind. App. 571, 
35 N. E. Rep. 289. 

82 Morrison v. City of Madison, 96 Wis. 452. 

33 Rothschild v. McNichol, 122 N. Car. 556, 29S. E. 
Rep. 841. 

34 Van Doren v. Wright, 65 Minn. 80, 67 N. W. Rep. 
668. 
3% Workingmen’s Banking Co. v. Blell, 57 Mo. App. 
410; Voegeli v. Pickel Marble, etc. Co., 56 Mo. App. 
678. 
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a verdict for the defendant.* If the evidence 
is in conflict on one® or more material points 
in a case, the court has no authority to say in 
whose favor the verdict shall be returned, 
but the case must be submitted to the jury.® 
A party has a right to have his case sub- 
mitted tothe jury where there is evidence 
from which it might reasonably reach a con- 
clusion favorable to him.*® The mere fact 
that plaintiff’s evidence was contradicted by 
a preponderance of evidence on the other 
side would not justify the court in withdraw- 
ing the case from the jury by an instruction 
to find for the defendant. When the evi- 
dence is conflicting or when different infer- 
ences can reasonably be drawn f:om it or 
where there is any evidence tending to estab- 
lish the case for the other side, the general 
affirmative charge should not be given." 
Some cases have intimated that the defend- 
ant’s evidence might contradict that of plaint- 
iff to such an extent as to warrant the court 
in taking the case from the jury.” And it 
has been said that when a verdict for one of 
the parties would be contrary to the views of 


the evidence, and its legal effect entertained 
by the judge, and would certainly be set aside 
as clearly against the law and the evidence, 
the judge is not bound to submit the case to 
the jury, but may direct the jury what shall 
be the verdict.* 


% Gattle v. Kremp, 6 Pa. Super. Ct. Rep. 514; Suiter 
v. Park Nat. Bk., 35 Neb. 372; Neubacher v. Indian- 
apolis, etc. Ry. Co., 184 Ind. 25; McKeever v. Home- 
stake Min. Co. (S. Dak.), 74 N. W. Rep. 1050; Thom- 
son v. Shelton, 49 Neb. 644; New Jersey, ete. Furni- 
ture Co. v. Board, 58 N. J. L. 646. 

87 Gardner v. Smart (Miss.), 23 South. Rep. 356. 

88 Manchester, etc. Co. v. Feibilman (Ala.), 23 
South. Rep. 759; Gregg v. Fox (Mich.), 76 N. W. Rep. 
66; Coos Bay Ry., etc. Co. v. Siglin (Oreg.), 53 Pac. 
Rep. 504; Gardner v. Smart (Miss.), 23 South. Rep. 
356; Morris v. Winn, 98 Ga. 482; Smart v. Hodges, 105 
Ala. 634, 17 South. Rep. 22; McKnight v. Bell, 163 Pa. 
St. 50; McQuown v. Thompson, 5 Colo. App. 466, 39 
Pac. Rep. 68; Hargraves v. Home Fire Ins. Co., 43 
Neb. 271; Central Pass. Ry. Co. v. Chatterson (Ky.), 
29S. W. Rep. 18. 

89 Rush v. Coal Bluff, etc. Co., 181 Ind. 185; Young 
v. Ege, 63 Minn. 219, 65 N. W. Rep. 249; Neubacher 
v. Indianapolis, etc. Ry. Co., 134 Ind. 25; Consolidated, 
etc. Co. v. Hawley, 7 S. Dak., 229,63 N. W. Rep. 
904; Fugate v. City of Somerset (Ky.), 29S. W. Rep. 
970. 

40 Baker v. Irish, 172 Pa. St. 528; Mattoon v. Fre- 
mont, etc. Ry. Co., 6S. Dak. 196, 60 N. W. Rep. 740. 

41 Sanders v. Edmonds, 98 Ala. 157,13 South. Rep. 
505. 

#2 City of Lincoln v. Power, 151 U. S. 486, 14 Sup. 
Ct. Rep. 387. 

43 Weis v. City of Madison, 75 Ind. 241; Oleson v. 





But this holding is opposed to the weight 
of authority and is believed to be unsound in 
principle. The consequences which follow 
setting aside a verdict because not sustained 
by the evidence are very different from those 
which follow the return of a verdict by direc- 
tion of the court. In the latter case the 
party against whom the verdict is returned 
is summarily deprived of all further opportu- 
nity to present his case, while in the former 
a new trial is granted and defects in the evi- 
dence may be cured by procuring additional 
testimony. The ruling on a motion for in- 
structions must be hastily disposed of at the 
time it is presented without extended argu- 
ment, and while the jury is kept in waiting; 
and it would be a dangerous policy to permit 
the judge under those circumstances to de- 
cide the case as a whole, if any evidence 
legally competent to go to the jury had been 
introduced on the other side. 

In determining whether plaintiff’s evi- 
dence is sufficient to go to the jury, the court 
should consider it as if it stood alone, and 
cannot consider the rebutting evidence.* 
And unless the evidence with all fair and 
legitimate inferences arising therefrom is in- 
sufficient to sustain any verdict but one, the 
court should not instruct what the verdict 
shall be. The mere fact that the judge may 
be of the opinion that the weight of the evidence 
is insufficient to support the issue gives him 
no authority to direct a verdict, though he 
might set it aside and grant a new trial if not 
satisfied with the verdict returned. If there 
is no conflict in the evidence in a suit against 
a railroad company for injuring a person on 
a track by a running train, and such evidence 
clearly shows that the injury was not willful, 
and that the negligence of the person injured 
contributed to the injury, the court may di- 
rect a verdict for the defendant.“ The court 
should refuse to instruct the jury to return a 
verdict in favor of the defendant where there 
is evidence tending to support the plaintiff’s 
cause of action on all material questions, 


Lake Shore Railway Co., 148 Ind. 405; Cleveland, ete. 
Ry. Co. v. Heath (Ind. App.), March 9, 1899. 

44 Cable v. Southern Ry. Co. (N. Car.), 29S. E. Rep. 
377. 

4 Gartside Coal Co. v. Turk, 147 Ill. 120, 35 N. E. 
Rep. 467, 47 Ll. App. 332, affirmed. 

4 Bowen vy. Lazarelle, 44 Mo. 883. 

47 McClaren v. Indianapolis, etc. R. R. Co., 83 Ind. 
319. 

48 Pullman Palace Car Co. v. Laack, 148 Ill. 242, 32 
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though such evidence be only slight,“ pro- 
vided it is sufficient to ‘sustain a verdict for 
the plaintiff if one were returned.” 

The cases in some States, and especially 
cases of an early date, lay down the doctrine 
that where there is any evidence, however 
slight, tending to support a material issue, 
the case must go to the jury, since they are 
the exclusive judges of the weight of the evi- 
dence ;*' but a different rule obtains in most 
courts as above stated.” 

The rule applied to cases where the court 
is asked to instruct in favor of one of the 
parties is similar to that which obtains in the 
consideration of a demurrer to the evidence.® 
That rule is as follows: A demurrer to the 
evidence admits all the facts which the evi- 
dence tends to prove, or of which there is 
any legal evidence, however slight, together 
with all inferences in favor of the opposite 
party which can be logically and reasonably 
drawn from the evidence. It admits the 
truthfulness of all the evidence in favor of 
the opposite party by whomsoever intro- 
duced, and amounts to the withdrawal of all 
evidence in conflict therewith. The infer- 
ences which are admitted, however, are only 


N. E. Rep. 285; Adams v. Kennedy, 90 Ind. 318; 
Pennsylvania Co. v. McCormack, 131 Ind. 250. 

49 Heatberly v. Little (Tex. Civ. App.), 40 S. W. 
Rep. 445. 

50 Leiter v. Jackson, 8 Ind. App. 98. 

5l Lewis v. Pratt, 48 Vt. 358; Muldowney v. IIl., 
etc. R. Co., 32 Iowa, 178; Meyer v. Pac. R. Co., 40 
Mo. 151; Mathews v. St. Louis Grain Elevator Co., 50 
Mo. 149; Brooks v. Somerville, 106 Mass. 275; Mercier 
v. Mercier, 43 Ga. 323; Porter v. Millard, 18 Ind. 502. 

52 Cooper v. Waldron, 50 Me. 80; Morton v. Frank- 
fort, 55 Me. 46; Mason v. Lewis, 1 Greene (Lowa), 494; 
Bailey v. Kimball, 26 N. H. 351; Colt v. Sixth Ave. R. 
Co., 49 N. Y. 671; Howard v. Smith,1J. &s. (N. Y.) 
188; Com. v. Clark, 94 U.S. 284. 

53 Boland v. Missouri R. R. Co., 36 Mo. 484, 491. 

54 Hawley v. Dawson, 16 Oreg. 344; Ohio, etc. Ry. 
Co. v. Collarn, 78 Ind. 261; Trimble v. Pollock, 77 Ind. 
576; Willeuts v. Northwestern, etc. Co., 81 Ind. 300; 
Donaldson v. Waters, 30 Ala. 175; Ruff v. Ruff, 8 Ind. 
431; Adams vy. Slate, 87 Ind. 573; Talkington vy. Par- 
ish, 89 Ind. 202; Wright v. Julian, 97 Ind. 109; Vigo 
Agr. Society v. Brumfiel, 102 Ind. 146; North British, 
ete. Ins. Co. vy. Crutchfield, 108 Ind. 518; Hartford 
City Natural Gas, etc. Co. v. Love, 125 Ind. 275; Chi- 
cago, ete. R. R. Co. v. Williams, 131 Ind. 30; Milburn 
v. Phillips, 136 Ind. 680; Tennessee Coal, etc. R. R. 
Co. v. Sargent, 2 Ind. App. 458; Hartman y. Cincin- 
nati, ete. R. R. Co., 4 Ind. App. 370; Leavitt v. Terre 
Haute, etc. R. R. Co., 5 Ind. App. 518; Joliet, etc. Ry. 
Co. v. Velie, 140 Ill. 59; Tucker v. Bitting, 32 Pa. St. 
428, 

55 Evansville, etc. Ry. Co. v. Claspell,8 Ind. App. 
685; Johnson’s Admr. v. Chesapeake, etc. Ry. Co., 91 
Va. Til. 





such as can be drawn reasonably from the 
facts proven, and forced or unreasonable in- 
ferences are not admitted. If such evi- 
dence and inferences, considered alone, with- 
out regard to the opposing evidence, would 
support a verdict for a party, the court should 
not give judgment against him on a demurrer 
to the evidence.” 

Applying a similar rule to cases of the kind 
under consideration, the court should only 
instruct against a party when le is so clearly 
not legally entitled to a verdict in his favor, 
that there is no chance for a contrary opinion 
by a reasonable man who has heard all the 
evidence and has a complete knowledge of 
the law applicable thereto. 

Indianapolis, Ind. Louis B. EwBank. 


56 Willicuts v. Northwestern, etc. Co., 81 Ind. 300; 
Talkington v. Parish, 89 Ind. 202; Lake Shore, ete. 
Ry. Co. v. Foster, 104 Ind. 298; Shearer v. Peale & 
Co.,9 Ind. App. 282; Pawling v. United States, 4 
Cranch (U. S.), 219. 

57 Kansas Pac. Ry. Co. v. Couse, 17 Kan. 571; Michael 
v. Roanoake Machine Works, 90 Va. 492; Bates’ Admr. 
v. Bates, 33 Ala. 102; Milburn v. Phillips, 186 Ind. 
680; Hopkins v. Bowers, 111 N. Car. 175; Illinois 
Central Railroad v. Brown, 96 Tenn. 559; Galveston, 
etc. Ry. Co. v. Templeton, 87 Tex. 42; Hinote v. 
Simpson, 17 Fla. 444; 44 Cent. L. J. 509. 








ASSIGNMENTS FOR BENEFIT OF CRED- 
ITORS — INSURANCE. 


BARBOUR’S ADMR. v. LAURE’S ASSIGNEE. 


Court of Appeals of Kentucky, May 4, 1899. 


Assignees—Insurance.—Assignees for the benefit of 
creditors have no interest in policies of insurance on 
his own life held by the assignor beyond their cash 
surrender value. 

Assignment of Policy — Creditor.—A creditor to 
whom a policy of life insurance is assigned, acquires 
no interest thereby in such policy beyond the amount 
of his debt. 


BurRNAM, J.: This is-the second appeal in this 
ease. The opinion on the former appeal is re- 
ported in 96 Ky. 326, 28 S. W. Rep. 790. After 
reciting the allegations of the petition, the court 
in that opinion says: ‘The only question to be 
determined in this case is whether or not the poli- 
cies of insurance passed under the deed of assign- 
ment for the benefit of the creditors, and that 
necessarily depends upon the intention of the as- 
signor in taking out said policies of insurance on 
his life, and as expressed in said deed of assign- 
ment. ‘The policies are not before us, nor copies 
of them. Their terms and conditions, and the 
beneficiaries thereof, are not known to us save 
and except as stated in the petition and amended 
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petition. Whether or not they were valuable as 
assets would depend upon the number of pre- 
miums that have been paid, the length of time they 
have to run, and their cash surrender value, if 
any; assuming that they had passed under the 
general deed of assignment, and that the assignor 
was still living. Like other choses in action, 
they are subjects of assignment. They are used 
daily in commercial transactions as a basis of 
credit, often being pledged as collateral securi- 
ties for debt. They are not such assets as may be 
attached during the life of the assured, or sold 
under execution. We must, however, for the 
purpose of the demurrer, assume the facts stated 
in the petition and amended petition are true. 
The allegation therein that these policies were 
payable to the assignor, his order or creditors, 
and that he used them as a basis of credit, stating 
that he had his life insured for the benefit of his 
creditors, coupled with the language used by him 
in the deed of assignment, indicated that he in- 
tended to pass them to his assignee for their bene- 
fit.”’ On the return of the case to the lower court 
issue was joined and proof taken, and upon the 
final hearing the court adjudged both policies to 
the assignee, and from this judgment this appeal 
is prosecuted. 

The testimony shows that on the 28th day 
of August, 1891, Larue made an assignment to 
appellee for the benefit of his creditors, and 
that he furnished a very minute inventory of the 
property covered by the assignment. Neither 
of the policies of insurance sued on was included 
in that inventory, but, following the inventory, 
the deed provides: ‘If I have omitted to name 
any property, accounts, or claims not herein men- 
tioned in this deed, the same is hereby assigned 
and transferred to my assignee for the purpose 
aforesaid.” And this action by the assignee to 
recover the value of these policies is based upon 
this section of the deed of assignment. The 
policy in the Equitable Life Insurance Company 
of New York was assigned to Barbour & Doherty 
on the 18th day of September, 1891, on the back 
of the policy, in these words: ‘*Whereas O. M. 
Barbour and William Doherty stand as my secu- 
rity fora large amount of money, and will evi- 
dently have to pay the same, and being unable in 
my financial condition to pay and keep up the 
premiums, and for value received, I hereby trans- 
fer and assign to Owen M. Barbour and William 
Doherty the full benefit of the within policy No. 
518.711. Given under my hand this 18th day of 
September, 1891. LL. L. Larue.’’ And a fuller 
assignment was made Barbour & Doherty on the 
29th day of September, 1891. At the time this 
assignment was made Barbour & Doherty were 
the sureties in a note for $2,500 of Larue. The 
policy was dated the 5th day of March, 1891, and 
reads as follows: ‘The Equitable Life Insurance 
Company, in consideration of the written and 
printed application of this policy, which is hereby 
made a part of this contract, and the payment in 
advance of $167.00, and of the annual payment of 





$167.00, to be made thereafter at the office of the 
society in the city of New York on or before the 
24th day of February in every year during the 
continuance of this contract, does promise to pay 
to Lewis L. Larue, his executors, administrators, 
or assigns, at the office of the society in the city 
of New York, $5,000.00, upon satisfactory proofs 
of the death of the said Lewis L. Larue, of 
Hodgensville, in the county of Larue and State of 
Kentucky.’’ Larue died on the 14th day of Feb- 
ruary, 1892. It appears from the testimony of G. 
G. Gaddie, the local agent who solicited this 
policy, that decedent did not have the money to 
make the first payment in full at the time the 
policy was issued, but that be advanced the 
premium for him, which was subsequently repaid 
to him, except $37, for which he took the note of 
Larue. This $37 note was paid to him by the as- 
signees, Barbour & Doherty, after the assignment 
of the policy to them. Gaddie testifies that he 
applied to the assignee, Srygley, and that he de- 
clined to pay it, referring him to Barbour & 
Doherty as the proper persons to pay same. The 
Kentucky policy was assigned to the Hayses on 
the 21st day of October, 1891. This policy was 
issued on the 21st day of February, 1891, the con- 
tract therefor being made by one Jesse L. Tal- 
bott, as agent for the company. The amount of 
the premium was $162.35, and in this case, also, 
Larue did not have the money to pay the pre- 
mium, and it was advanced for him by the 
agent of the company, who took the note of Larue 
therefor, payable to himself. Subsequent to the 
assignment the Hayses paid off this note to Tal- 
bott, and when the second premium on the pol- 
icy fell due they also paid that. This policy re- 
cites ‘‘that it is issued in consideration of the sum 
of $162.35, and of a like sum to be paid at the home 
office in the city of Louisville on or before the 2d 
day of February in every year thereafter.”’ The 
policy provided that “if any premium, or part of 
premium, or any note given therefor, shall not be 
paid on or before the day on which it becomes 
due at the office of the company inthe city of 
Louisville, or to the agent producing a receipt of 
the company signed by the president or secretary, 
the policy shall then become void, and insurance 
cease, without notice to the insured, or parties in- 
terested in this policy, or holders thereof: pro- 
vided, however, in case of default of the payment 
of the third or any subsequent annual payment, 
then, this policy, without further negotiations or 
stipulations, shall be binding upon the company 
for such amount of non-participating paid-up in- 
surance as specified in the table of paid-up values 
indorsed hereon.’’ This policy further recited 
**thatit was issued and accepted upon the express 
conditions that the said L. L. Larue may, with the 
consent of the company, at any time assign it, or 
before assignment change the _ beneficiaries 
therein, or make any other change.”’ At the date 
of the assignment of this policy to the Hayses, they 
were the securities of Larue forasum largely in ex- 
cess of the whole amount of the policy. On the 
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30th day of November, 1891, Larue made a will, 
which, subsequent to his death, was probated and 
admitted to record. In the fourth cause thereof he 
recites: ‘*Under the late transfer, the estate that 
I now hold, and am entitled to as allotted by law, 
I will a’ * bequeath the same to be disposed of as 
follows: First, I will to my beloved wife, Ema- 
line Larue. all of my personal property, of every 
character whatever, that may belong to me at the 
time of my death, to become absolutely hers, and 
to be disposed of by her as she may deem proper. 
Also, I will and bequeath to her all of my right 
and interest in and toa homestead of $1,000.00, to 
be disposed of as she may deem proper. I hereby 
will that H. D. Larue collect my life insurance 
policy in the Equitable Life Insurance Company 
of New York, $5,000.00, pay to O. M. Barbour the 
amount of his lien on said policy, and to Miss 
Lizzie Dorsey, $1,000.00, the amount of her lien 
on the homestead property, and, after the pay- 
ment of the firm debts of Larue & Son, composed 
of L. L. Larue and H. D. Larue, the balance to be 
equally divided between my two sons, H. D. Larue 
and W. L. Larue. I hereby name and appoint my 
son H. D. Larue as my executor to carry out the 
provisions of this my last will and testament.”’ 
On the next day thereafter he made this codicil: 
**T hereby amend and add to my will, as made on 
the 30th day of November, 1891, that my insur- 
ance policy in the Mutual Insurance Company of 
Kentucky, dated February 2, 1891. for the sum of 
$5,000.00, the same held by J. R. Hays and Elijah 
Hays under the transfer heretofore made by me, 
be collected by them, and the proceeds thereof 
equally divided between them. They having paid 
large amounts as my securities heretofore, and 
said policy having been heretofore assigned and 
transferred to them by me, it is my will that they 
have said policy for their sole use and benefit, their 
heirs and assigns, forever.’’ There is evidence in 
the record which conduces to show that decedent, 
Larue, had been carrying policies of insurance on 
his life for a number of years before his voluntary 
assignment to Srygley, and that at the time he 
held policies, other than those in contest in this 
action, which were permitted to lapse by non- 
payment of premiums. There is not a particle of 
evidence in this record whicb shows that he ever 
contracted any new indebtedness subsequent to 
the taking out of these policies, or that he had 
ever obtained any credit on the basis thereof. 
The question to be determined on this appeal 
is whether either of the policies of insurance in 
contest in this action at the time of the assign- 
ment stood fora tangible, substantial, property 
right, having such ascertainable value as to make 
them an appreciable part of the estate of the dece- 
dent. It is conceded, under the terms of the pol- 
icies, that they had no withdrawal cash value, 
which either Larue or his assignee could have 
realized from the companies; and it seems to us 
that the proof is absolutely overwhelming that 
neither Larue nor his assignee, Srygley, thought 
at the time of the assignment that they passed 





thereunder. This is shown by the minute inven- 
tory of the assigned property made out by Larue, 
which does not include the policies in contest, and 
by the fact that, subsequently thereto, he openly 
assigned these policies to appellants, and there- 
after ratified by will the disposition he had made 
thereof, and provided for the disposition of the 
overplus which would belong to bis estate arising 
from the New York policy assigned to Barbour & 
Doherty. He directed that a part of this surplus 
should be used to pay off the mortgage upon the 
homestead, which belonged to him as exempt 
property under the deed of assignment, and that 
the surplus, after this was done, should belong to 
his children. Larue did not pay all of the first 
premium due on either of these policies; but, as 
the companies received the money, and the in- 
debtedness for the unpaid premium was due to 
the agents in their individual capacity, the com- 
panies had no right to cancel either of them for 
the non-payment of the notes executed to their 
agents, Gaddie and Talbott. But it is true that 
the Kentucky policy would have lapsed if appel- 
lant Hays had not paid the second premium at the 
date of its maturity, and it cannot be contended 
that the assignee, Srygley, did anything, or in- 
tended to do anything, toward keeping alive either 
policy. He was nota creditor orsurety of Larue, 
or in any way related to him. He had no pecu- 
niary interest in Larue, and, under the deed of as- 
signment, the only duty imposed upon him was 
to take charge of the assigned estate, convert it 
into money, and distribute it among the assignor’s 
creditors. There was nothing in the deed of as- 
signment which authorized him to use the moneys 
of the estate to pay the premiums due upon these 
policies during the bankrupt’s life, and to have 
done so might have kept the estate unsettled for 
an indefinite period, for the mere purpose of 
speculating upon the chances of the bankrupt’s 
early death. Until these policies of insurance 
had been carried to that point where, under the 
terms of the policies themselves, they had a value, 
it does not seem to us that they can be considered 
as representing any real property right or inter- 
est which wouid pass to the assignee. Even if he 
had been authorized by law to use the estate as- 
signed to him to keep alive these policies, it would 
have been a mere chance if the creditors profited 
thereby, as usually such policies, instead of being 
an advantage and source of profit, are a burden 
upon him who must pay the premium. 

A very similar question was considered in Re 
McKinney, 15 Fed. Rep. 536, decided in the 
United States District Court for the Southern Dis- 
trict of New York. In that case the court said: 
“Looking at this policy as it stood at the time of 
the bankruptcy, it presents two different ele- 
ments: (1) Its cash surrender value at that time; 
(2) its character as an executory contract, whereby 
the bankrupt or his representative was to pay an 
annual premium during his life, and observe nu- 
merous other conditions specified in the contract, 
and the company, if all these conditions were ob- 
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served, was to pay the sum of $3,000 at bis death. 
The first of these elements, the surrender value of 
the policy, arises from the fact that the fixed an- 
nual premium is much in excess of the annual risk 
during the earlier years of the policy,—an excess 
made necessary in order to balance the deficiency of 
the same premium to meet the annual risk during 
the later years of the policy. This excess in the 
premium paid over the annual cost of insurance, 
with accumulations of interest, constitutes the 
surrender value. Though this excess of premiums 
paid is legally the sole property of the company, 
still, in practical effect, though not in law, it is 
moneys of the assured deposited with the com- 
pany in advance to make up the deficiency in later 
premiums to cover the annual cost of insurance, 
instead of being retained by the assured and paid 
by him to the company in the shape of greatly 
increased premiums, when the risk is greatest. It 
is the ‘net reserve’ required by law to be kept by 
the company for the benefit of the assured, and to 
be maintained to the credit of the policy. So long 
as the policy remains in force, the company has 
not practically any beneficial interest in it, except 
as its custodian, with the obligation to maintain 
it unimpaired and suitably invested for the bene- 
fit of the insured. This is the practical, though 
not the legal, relation of the company to this 
fund. Beyond this interest in the surrender value, 
I think nothing passed to the assignee in bank- 
ruptcy save the naked title to the policy in order 
to make the interest available. As an executory 
contract, aside from its surrender value, the policy 
had no pecuniary value whatever. Assuming that 
the bankrupt had the average expectation of life, 
as a mere contract for future insurance it would 
be a burden, rather than a benefit, to the estate; 
for, whatever might be afterwards obtained from 
it (beyond the present surrender value), a still 
greater sum must presumably be paid out, in the 
shape of future premiums and interest, in order to 
keep the policy alive, since these premiums, with 
interest, on the average, not only equal the 
amount ultimately payable, but all of the com- 
p#ny’s expenses and profits in addition. As an 
executory contract. therefore, aside from its sur- 
render value, the policy was not ‘property’ or 
‘effects,’ but an incumbrance, which the assignee 
would be bound to reject, like leases at an un- 
favorable rent. The assignee, moreover, could 
have no right to use the moneys of the estate to 
pay the premiums during the bankrupt’s life, and 
thus keep the estate unsettled for an indefinite 
period, for the mere purpose of speculating upon 
the chances of the bankrupt’s early death. The 
speedy settlement of the estates of bankrupts, as 
contemplated by law, is incompatible with such 
dealings.’’ Bishop on Insolvent [ ebtors (section 
175) says: ‘The assignee takes only such rights 
as the debtor himself had or could assert at the 
time of making the assignment.’’ In the second 
volume of May on Insurance the author says: 
“The assignment of a life policy is not affected by 
a prior general assignment in favor of creditors, 





where it appears that the policy remained in the 
hands of the assignor, and never came into the 
possession of, or was claimed by, the assignee for 
creditors.’’ See, also, Hurlbut v. Hurlbut, 49 
Hun, 192, 193, 1 N. Y. Supp. 854. And in the 
case of Johnson v. Alexander (decided by the Su- 
preme Court of Indiana November 11, 1890), 9 
Lawy. Repts. Ann. 660,25 N. E. Rep. 706, the 
court said: ‘‘An arrangement is not void, asa 
fraud on creditors, by which an insolvent debtor, 
soon after taking out insurance on his own life, 
payable at his death to his executors, administra- 
tors, or assigns, assigns the policy to certain of 
his creditors to secure the payment of their 
claims, taking from them an agreement to pay the 
premiums, and, after deducting the amount of 
such payments and of their claims from the pro- 
ceeds of the policy, to pay the balance to his heirs 
or to his order; and if no other disposition is made 
by him the heirs are entitled to such balance, as 
against other creditors of assured, at least where 
there is no evidence of actual fraud, or that such 
creditors were injured by thearrangement.’’ The 
court further said: ‘*The law favors the making 
of a reasonable provision by a man for his family 
and those who are dependent upon him, and it is 
not a violation of the statute, and no fraud on 
creditors, for a debtor, though insolvent, to con- 
tribute and pay a reasonable amount for insurance 
for the benefit of his family.’ In the case of 
Bank v. Hume, 128 U. 8. 195, 9 Sup. Ct. Rep. 41, 
itis held that *‘a man may rightfully devote a 
moderate portion of his earnings to insurance on 
his life, and thus make a reasonable provision for 
his family; that, though he be insolvent, such 
payment is not a fraudulent transfer of his prop- 
erty; and that, after his decease, his creditors will 
have no interest in the policy.’ In Appeal of 
McCutcheon, 99 Pa. St. 133, it is held: ‘*When a 
person takes out a policy of insurance upon his 
own life in his own name, and subsequently as- 
signs same to his wife, child, or other dependent 
relative, the mere fact that the assignor is insolv- 
ent at the time of making the assignment does not 
warrant the inference that the assignment was a 
fraud on creditors.”’ 2 Bigelow, Frauds, p. 129, 
says: ‘tA debtor, though insolvent, may use his 
earnings to pay for insurance on his life in favor 
of his family.” 

At the date of the general assignment by Larue 
these policies had no appreciable pecuniary value. 
They represented no sum for which collection 
tould have been enforced from the insurance 
companies, either by Larue or his assignee. ‘They 
became valuable thereafter only by reason of the 
failure in the health of assured. He had paid 
nothing on the Kentucky policy with which his 
estate is chargeable, and an apparently small sum 
upon that assigned to Barbour & Doherty; and as 
to this policy, after providing for the payment of 
the debt on which Barbour & Doherty were sure- 
ties, under the will of Larue the balance goes to 
discharge the mortgage debt upon his homestead 
and to his children. It has been the policy of this 
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State for many years tu encourage the making of 
a reasonable provision by men for their families, 
and for others interested in the preservation of 
their lives, by the taking out of life insurance for 
their benefit. As early as 1870 the legislature 
enacted section 655, Ky. St., which provides: 
‘When a policy of insurance is effected by any 
person on his own life, or on another life in favor 
of some person other than himself, having an in- 
surable interest therein, the lawful beneficiary 
thereof, other than himself or his legal repre- 
sentatives, shall be entitled to its proceeds against 
the creditors and representatives of the person 
effecting the same: provided, that, subject to the 
statute of limitations, the amount of any premiums 
for said insurance paid in fraud of creditors, with 
interest thereon, shall inure to their benefit from 
the proceeds of the policy,”’ thus clearly authoriz- 
ing any person to take out a policy on his own life 
for the benefit of another having an insurable in- 
terest therein, and securing the proceeds thereof 
to such beneficiary: provided, however, that any 
premiums paid in fraud of creditors to maintain 
such policy should inure to their benefit from the 
proceeds of the policy. There is no contention 
here that the premiums paid on either of the 
policies in controversy were paid in fraud of the 
rights of creditors, and it would appear that there 
can be no valid reason why a person could not 
assign or transfer policies of insurance already 
taken out payable to his estate, which had no 
pecuniary value, to any other person having an 
insurable interest in his life. In our opinion, 
these policies of insurance had no withdrawal or 
pecuniary value at the date of the assignment, and 
did not pass thereunder. Barbour & Doherty ac- 
quired no interest in the policy assigned to them 
beyond the debt which it was transferred to se- 
cure, as beyond this they had no insurable inter- 
est in the life of the assured. For reasons indi- 
cated, the judgment is reversed, and the cause 
remanded for proceedings consistent with this 
opinion. 


Norr.—There are not many decisions on the first 
rule of law announced in the principal case. The 
courts are inclined to consider an assignee for the 
benefit of creditors to stand in the same position as 
an assignee in bankruptcy. Lewis v. Burr, 8 Bosw. 
140. When the debtor assigns all his effects, such as- 
signment is held to include a policy of insurance on 
his life. Hewlett v. Home for Incurables, 74 Md. 350; 
Rhode Island Nat. Bank v. Chase, 16 R. I. 87; Stokel 
v. Heywood, 65 L. J. Ch. (N. S.) 721. It has been held, 
that whether a lease held by an insolvent passes to 
his assignee, depends upon whether it was specifically 
mentioned in the deed of assignment. Lewis v. Burr, 
8 Bosw. 140; Pratt v. Levan, 1 Miles, 358. If such 
lease does pass to him, he has a reasonable time to de- 
cide whether he will accept it. Journsay v. Brackley, 
1 Hilt. 447. The assignees of a bankrupt are not 
bound to take what Lord Kenyon called a damnosa 
hereditas, viz.: property of the bankrupt which so 
far from being valuable would be a charge to credit- 
ors; but they must make their election promptly, and 
having once made it they must abide by that decis- 
ion. Hanson vy. Stevenson, 1 Barn. & Ald. 308; Cope- 





land v. Stephens, 1 Barn. & Ald. 593; Turner v. Rich- 
ardson, 7 East, 385. The same right to election has 
been allowed to an assignee for the benefit of credit- 
ors. Pratt v. Levan, 1 Miles, 358. Where a wife in- 
sured her life for the benefit of her husband, who 
shortly thereafter became bankrupt, and she paid the 
annual premiums till she died a few years thereafter, 
his assignees in bankruptcy were not allowed to claim 
the proceeds of the policy. Jn re Owen and Murvin 
8 Bank. Reg. 6. The only interest an assignee in 
bankruptcy has in a policy of insurarce on the life of 
the bankrupt is its surrender value at the time of the 
bankruptcy, and he has no interest in the further con- 
tinuance of the life of the bankrupt. Jn re McKen- 
ney, 15 Fed. Rep. 535. The new bankrupt law ex- 
pressly provides, that a bankrupt may pay his as- 
signee the surrender value of a policy of insurance on 
his life, and retain the policy for his own benefit. 
Bankrupt Act, 1898, § 70. 

Insurable Interest.—In the principal) case, the court 
holds that an assignment of a policy of life insurance 
to acreditor transfers the policy to him only to the 
extent of the debt, because beyond that he has no in- 
surable interest in the life of the assured. The de- 
cisions on this question are notin harmony. An in- 
surable interest in the life of one is such an interest 
arising from the relations of the party obtaining the 
insurance, either as creditor of, or as surety for, the 
assured, or from the ties of blood or marriage to him, 
as will justify a reasonable expectation of advantage 
or benefit from the continuance of his life; a policy, 
when no such interest exists, is a wager policy, which 
is void. Warnock v. Davis, 104 U. S. 775. As in the 
principal case some courts maintain that the assign- 
ment of the policy to a creditor is good only to the 
extent of the debt, and that his interest therein ceases 
with the payment of the debt. Warnock v. Davis, 
supra; Barrett v. Northwestern, etc. Co., 99 Iowa, 
637. And the same result follows, though the policy 
was originally taken out in the name of the credtor. 
Crotty v. Union, ete. Co., 144 U. S. 621. If the cred- 
itor takes out the policy, it has been held that it con- 
tinues in force for his benefit, though the debt has 
been paid. Olmsted v. Keyes, 85 N. Y.593. So where 
a creditor took out a policy on his debtor’s life for an 
amount to protect him in case the debtor’s life equaled 
his expectancy of life, it was decided that he could 
collect the full policy, though the debtor died before 
the end of such expectancy. Ulrich v. Reinoehl, 143 
Pa. St. 288. Though it is held by some courts thata 
policy of life insurance cannot be assigned to one hav- 
ing no interest in the assured (Schonfield v. Turner, 
75 Tex. 324; Missouri, etc. Co. v. Sturges, 18 Kan. 93; 
Franklin, etc. Co. v. Sefton, 53 Ind. 380), yet other 
courts hold that this can be done if the policy was 
originally taken out in good faith, and not as a wager 
policy. Meyers v. Schumann, 54 N. J. Eq. 414; Burke 
vy. Prudential Ins. Co., 155 Penn. 295; Olmsted v. 
Keyes, 85 N. Y. 593. In other cases such assignments 
were held valid where there was no law forbidding it, 
or where the charter of the insurance company did 
not require the assignee to have a beneficial interest 
in the life of the assured. Strike v. Wisconsin, etc. 
Co., 95 Wis. 588; Masonic, etc. Assn. v. Bunch, 109 Mo. 
560; Association v. Blue, 120 Ill. 121. So where a 
policy without restrictive words relative to assign- 
ment was assigned by the assured for a valuable con- 
sideration, the assignee was allowed to collect the full 
amount of the insurance. New York, etc. Co. v. Arm- 
strong, 117 U. S. 591. The rule seems to be general 
that a party who, in good faith, takes out a policy of 
insurance on his life, may designate any person to be 
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the beneficiary thereof, though such person has no in- 
surable interest in his life. Albert v. Mutual, etc. 
Co., 122 N. Car. 92; Bloomington, etc. Assn. v. Blue, 
120 Ill. 121; American, ete. Co. v. Barr, 68 Fed. Rep. 
873; Overbeck v. Overbeck, 155 Pa. St. 5; Robinson v. 
United States, etc. Assn., 68 Fed. Rep. 825; Olmsted 
v. Keyes, 85 N. Y. 598; Connecticut, ete. Co. v. 
Schaefer, 94 U. S. 457; Franklin, etc. Co. v. Sefton, 53 
Ind. 380. Ifthe insurance company is willing to pay 
the loss, no one can raise the objection that the policy 
is a wager, or that the claimant had no insurable in- 
terest in the life ofthe assured. Meyers v. Schumann, 
54 N. J. Eq. 414; Dixon v. National, etc. Co., 168 
Mass. 48. 


St. Louis, Mo. S. S. MERRILL. 
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A NEW POINT IN COPYRIGHT LAW. 

A new point in copyright law has recently come be- 
fore the Supreme Court of the United States in the 
case of Holmes v. Hunt, 19 Sup. Ct. Rep. 606. In 
1857-58 Dr. Oliver Wendell Holmes published a series 
of articles in the Atlantic Monthly entitled, ‘The 
Autocrat of the Breakfast Table.” None of these 
articles were copyrighted, but when the twelve serial 
numbers were completed, they were bound into one 
volume and a copyright secured upon that. In 1886, 
twenty-eight years later, this copyright was renewed. 
The defendant, in 1894, copied exactly the twelve 
serial numbers from the Aflantic Monthly, paged 
them consecutively and bound them in one volume. 
An injunction against this as an infringement was 
thereupon asked by the executor of Dr. Holmes, but 
all the courts agreed in dismissing the bill. Mr. Jus- 
tice Brown, in a very clear opinion, indicates that the 
publication of ‘“‘The Autocrat” in serial form was a 
surrender of all the author’s rights to the public. 
The statute of 1831 provided that no one should be 
entitled to the benefits of copyright unless he de- 
posited a copy of the title before publication and a 
copy of the book within three months after publica- 
tion. This law wholly superseded the common law 
right of an author toa monopoly. Dr. Holmes did 
not comply with the law. There is no distinction be- 
tween the publication of a book and the publication 
of its contents. In case ot copyright, the subject of 
property is the order of the words—not the words 
themselves, nor the ideas, nor the combination of the 
various parts into a book. Such is the law as laid 
down by Justice Brown, and nowhere is his logic 
open to attack. He notes the inconvenience that may 
be caused to authors by compelling them to copyright 
their serial numbers as they publish them, but sug- 
gests that the law may be amended.— Yale Law Jour- 
nal. 








BOOK REVIEWS. 


PROBATE REPORTS, AN NOTATED, VOL. 3. 

The lawyer who has a case under consideration in- 
volving the construction of probate law will be greatly 
assisted in his investigation by this collection into one 
volume of the most important opinions of general 
value. The long intervals between the issue of these 
volumes shows that the editor, Frank S. Rice, has not 
cumbered them with useless material in order to make 
their appearance more frequent in an effort to create 
more business for editor and publisher. The present 
volume contains 101 cases, 36 of them annotated. Vol- 





ume 2 was issued over two years ago, this being vol- 
ume 3, showing that Mr. Rice has reduced his selec- 
tions of cases to narrow limits, presumably using only 
the most valuable opinions. The annotations bear the 
appearance of having been prepared with much care 
and labor, some of them of great length, as the one on 
the significance of.the word “children” in a devise, 
occupying 11 pages of brevier type, attached to the 
case of “In re Reynolds,’”? Supreme Court of Rhode 
Island, decided in 1898. Another, ‘‘When a party 
cannot testify in his own behalf,” attached to the case 
of Martin v. Fowle, Supreme Court of South Carolina, 
decided in 1898, occupying 8 pages. Another, ‘‘Parti- 
tion of decedent’s estate,’ attached to the case of 
Smith v. Smith, Supreme Court of Illinois, decided in 
1898, occupying 8 pages. The index to subjects is 
very full and complete. The subjects of revocation 
in general, revocation by marriage, undue influence, 
trusts and trustees, are shown to be fruitful subjects 
for litigation by the frequency of their appearance in 
these reports. The editor, Frank S. Rice, is the author 
of treatises on American Probate Law, Civil and 
Criminal Evidence, and Modern Law of Real Prop- 
erty. Published by Baker, Voorhis & Co., 66 Nassau 
street, New York. 
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1. ABATEMENT AND REVIVAL— Death of Party Pending 
Appeal.— Where the plaintiff died pending an appeal 
from a judgment in her favor, it was not error, after 
reversal of the judgment, to revive the action in the 
name of her administrator, although more than a year 
had elapsed since her death, the delay being due to the 
failure of defendant to file the mandate promptly.— 
HARRISON V. TAYLOR'S ADMR., Ky., 51S. W. Rep. 193. 

2. ACTION—Venue—Common Carrier—Loss.—An ac- 
tion against a common Carrier to recover damages for 
loss of property, resulting from breach of a contract 
to carry the property, was properly brought in the 
county in which plaintiff resides, that being a county 
into which the carrier passes, and also the county in 
which the contract was made and the injury occurred. 
—PLOTZ V. MILLER, Ky., 51S. W. Rep. 176. 

3. ADMINISTRATION—Administrator—Liabilities.—An 
administrator, pursuing such course as a judicious 
man, looking alone to his worldly interests, would, 
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under the circumstances, pursue in his own affairs, 
will be justified in so doing. Ordinary care and reason- 
able diligence are what are required of him.—HARBIS 
v. ORR, W. Va., 33S. E. Rep. 257. 

4. ADVERSE POssESSION—Public Lands.—Since Hill’s 
Ann. Laws, § 4, requiring an action for the recovery of 
real property to be brought within ten years from the 
time that plaintiff or his predecessors were in posses- 
sion thereof, vests a person in adverse possession 
of real property for the required time with a perfect 
title, occupancy of lands under a mistaken belief that 
they are part of the public domain, and with the ex- 
pectation of acquiring title from the government, does 
not constitute adverse possession.—BEALE V. HITE, 
Oreg., 57 Pac. Rep. 322. 

5. APPEAL—Review—Statements of Counsel.—In order 
to authorize this court to revise errors predicated 
upon the abuse of counsel of the privilege of ar- 
gument, it should be made to appear that the party 
asked and was refused an instruction to the jury to 
disregard the unauthorized statements of the counsel. 
—LANDERS V. OHIO RIVER R. Co., W. Wa., 33S. E. Rep. 
296. 

6. ATTACHMENT—Interest of Partner.—A partner’s 
interest in an unsettled partnership is not subject to 
an attachment execution.—HORNE V. PETTY, Penn., 43 
Atl. Rep. 404. 

7. ATTORNEY AND CLIENT—Purchase of Client’s Land 
—Trusts.—When an attorney for a defendant in fi. fa. 
purchases land of his client sold at a sheriff’s sale, and 
takes a deed to such land in his individual name from 
the sheriff, the title in the hands of the attorney stands 
affected with a trust in favor of his principal by opera- 
tion of law, particularly in a case where an agreement 
was had between the defendant and his attorney that 
such purchase should be made for the benefit of the 
defendant, and an annouucement to this effect is made 
by the attorney while the property is being offered for 
sale.—HOLMES Vv. HOLMES, Ga., 33 8. E. Rep. 216. 


8. BANKRUPTCY—Composition—Setting Aside.—Bank- 
ruptcy Act 1898, § 13, providing that the judge of the 
court of bankruptcy may Set aside a composition duly 
confirmed “if it shall be made to appear upon a trial 
that fraud was practiced in the procuring of such 
composition, and that the knowledgethereof has come 
to the petitioners since the confirmation of such com- 
position,” defines exclusively the grounds upon which 
a composition may be vacated, and operates as a 
limitation upon the general grant of authority in sec- 
tion 2,c. 9, which gives to the courts of bankruptcy 
jurisdiction to “set aside compositions and reinstate 
the cases.”—IN RE RUDNICK, U.S. D. C., D. (Mass.), 93 
Fed. Rep. 787. 


9. BANKRUPTCY—Effect of Discharge—New Promise.— 
Though the remedy for the enforcement of a debt is 
lost by the discharge of the debtor in bankruptcy, the 
moral obligation to pay remains, and is a good consid- 
eration for a new promise, and such new promise may 
be oral.—MUTUAL RESERVE FUND LIFE ASSN. V. BEATTY, 
U. 8. C. C. of App., Ninth Circuit, 93 Fed. Rep. 748. 


10. BANKRUPTCY—Exemptions— Following State De- 
cisions.—On the question of the right of the individual 
members of a bankrupt firm to have set apart to them, 
out of the partnership assets, the exemptions allowed 
by the law of the State, the federal courts, sitting in 
bankruptcy, will follow the rule established by the de- 
cisions of the highest court of the State.—IN RE STE- 
VENSON, U. 8. D. C., E. D. (N. Car.), 93 Fed. Rep. 789. 

ll. BANKRUPTCY — Jurisdiction of Courts of Bank. 
ruptcy.—Pending the hearing on a petition in invol- 
untary bankruptcy against a debtor who had made a 
general assignment for the benefit of his creditors, pe- 
titioning creditors applied for an injunction forbidding 
the assignee to sell the property in his possession, but 
the writ was refused, without prejudice, for the reason 
that the petition therefor was not verified and no bond 
was given, whereupon the assignee, before the adju- 
dication in bankruptcy, but without leave of the bank 





ruptcy court, sold the property at public auction to 
appellant. After adjudication, on petition of creditors, 
the discrict court ordered the marshal to seize the 
property in the hands of appellant, and ruled the lat- 
ter to appear within ten days and propound his claim 
to the property in question, and on his appearance and 
answer, adjudged that he had no title to the property 
and ordered him to pay over the proceeds of portions 
thereof which he had sold at retail. Held, that the 
court of bankruptcy had no jurisdiction to try the title 
to the property in question on summary proceedings 
of this character.—IN RE ABRAHAM, U.S.C. C. of App., 
Fifth Circuit, 93 Fed. Rep. 767. 

12. BANKRUPTCY—Review of Decision of Referee.— 
Under General Order No. 27 (18 Sup. Ct. viii.), in bank- 
ruptcy,the decision of the referee on a contest be- 
tween the bankrupt and one of his creditors cannot be 
certified to the judge for review when the referee’s 
finding is not followed by any order made by him, and 
the exceptant does not file a petition setting forth the 
error alleged to have been committed by the referee.— 
IN RE SMITH, U.S. D. C., W. D. (Tex.), 98 Fed. Rep. 791. 

13. BANKS AND BANKING — Directors — Delegation of 
Authority.—A board of directors of a banking corpo- 
ration is elected primarily for the management of the 
corporate affairs; and when the board delegates its 
authority to the executive officers, and through their 
carelessness and mismanagement disaster and loss to 
the stockholders and creditors ensue, the individual 
members of the board cannot escape liability by show- 
ing that they did not know of the unfortunate trans- 
actions, and were ignorant of the business of the 
corporation.—WARREN V. ROBINSON, Utah, 57 Pac. 
Rep. 287. 

14. BILLS AND NOTES—Innocent Purchasers—Notice. 
—A corporation holding anote, with notice of an 
equitable defense of the maker, before maturity trans- 
ferred it as collateral security to another corporation, 
of which its president was an officer. It did not ap- 
pear that he knew anything about the note, or that his 
duties as an officer of the transferee corporation 
brought him in contact with its financial affairs. Held, 
that the transferee was not chargeable with notice of 
the maker’s equities.—NEWMAN V. AULTMAN, MILLER 
& Co., Tenn., 51S. W. Rep. 198. 

15. BILLS AND NOTES—Note—Signature—Alteration.— 
Where in an action on a note defendant interposes a 
general plea of non est factum, and plaintiff proves sig- 
nature, the note itself giving no indication of altera- 
tion since signature, the burden of showing such alter- 
ation is on defendant.—BOULDIN Vv. BARCLAY, Ala., 25 
South. Rep. 827. 

16. BILL OF EXCHANGE—Presumptions.—The liability 
assumed by the drawing of a bill of exchange is clearly 
recognized by the law; the mere act of drawing such a 
bill importing the most certain and precise contract, 
for presumed adequate consideration, that the bill 
shall be accepted and paid, and that if it is not, the 
drawer will pay it.—YAGER v. MCCORMACK, Fla., 25 
South. Rep. 883. 

17. BUILDING AND LOAN ASSOCIATIONS—Application 
of Payments.—A purchaser of stock in a building and 
loan association is not entitled to have the amount 
paid for stock applied to the extinguishment of a loan 
made to her at the time she purchased the stock.— 
SHELDON V. BIRMINGHAM BUILDING & LOAN ASSN., Ala., 
25 South. Rep, 820. 

18. BUILDING AND LOAN ASSOCIATIONS—Assumpsit.— 
Where, by the terms of a contract between a buiiding 
and loan association and its stockholders, a stock- 
holder had the right, upon giving sixty days’ notice, 
to withdraw his stock, and to thereupon receive from 
the association its withdrawal value, the rule for de- 
termining which was prescribed in the contract, 
printed upon each stock certificate, and a stockholder 
in the association transferred or indorsed his stock 
certificate to the association “For .withdrawal,” after 
which a banking company obtained from the associa- 
tion such certificate, and upon it collected from the 
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association the withdrawal value of the stock which 
the certificate represented, the owner of the certificate 
had the right to recover from the banking company 
the amount so collected in an action for money had 
and received.—BATES-FARLEY Sav. BANK V. DISMUKES, 
Ga., 338. E. Rep. 175. 

19. CARRIERS—Ejection of Passenger.—A passenger 
upon a railroad train must show his ticket, or ‘‘con- 
ductor’s check” given in the ticket’s place, when called 
upon by the conductor, and, if he fail to doso, whether 
willfully or because he has forgotten having the ticket 
or check, and refuses to pay fare, he cannot recover 
damages for his ejection, if unnecessary force is not 
used.—PRICE V. CHESAPEAKE & O. R. Co., W. Va., 338. 
E. Rep. 255. 

20. CARRIERS — Expulsion of Passenger.—Where a 
baggageman collusively agreed toc carry a person who 
had no intention of paying his fare, the company was 
not liable for injuries caused by the baggageman fore- 
ing him to jump from the moving train.—Yazoo & M. 
Vv. R. Co. Vv. ANDERSON, Miss., 25 South. Rep. 865. 

21. CARRIERS—Passenger on Freight Train—Negli- 
gence.—Plaintiff boarded defendant’s freight train, 
which was not designed to carry passengers, and 
jumped off at a station, to which he had purchased a 
ticket, on its failure to stop, and while it was running 
at from six to eight miles per hour, and was injured. 
Held, that though defendant was guilty of gross negli- 
gence, for which ouly it was liable, under Code, § 3557, 
plaintiff’s own recklessness was the proximate cause 
of his injury, and he could not recover.—ILLINOIS 
CENT. R. CO. Vv. TRAIL, Miss., 25 South. Rep. 863. 

22. CARRIERS — Passengers on Freight Trains.—A 
passenger bought a ticket, and requested the ticket 
agent to procure him a permit to ride on a freight 
train, which the agent promised to do, and give the 
permit to the conductor. The agent procured the per- 
mit, but neglected to give it to the conductor, in con- 
sequence of which plaintiff was ejected from the train. 
Held, that plaintiff could recover of the carrier.— 
LOUISVILLE & N. R. Co. V. HINE, Ala., 25 South. Rep. 
857. 

23. CARRIERS OF PASSENGERS—Negligence.—Though 
a street car has been stopped without a signal, yet 
where the driver sees a passenger about to leave the 
car, when he ought to know that such is her purpose, 
it is negligence on his part to start the car before she 
has had time to alight.—LOUISVILLE Ry. Co. Vv. Ram- 
MACKER, Ky., 51S. W. Rep. 175. 

24. CONSTITUTIONAL LAW—Estates of Decedents—Set- 
tlement.—Laws 1897, ch. 98, § 2, requiring an executor 
acting without the intervention of the probate court, 
under Code 1881, § 1443, to file an inventory within 30 
days after the passage of the act, and providing for 
the settlement of the estate by the court, if it proves 
to be insolvent, is unconstitutional, as impairing 
vested rights.—PEOPLE v. SUPERIOR COURT OF KING 
County, Wash., 57 Pac. Rep. 337. 

25. CONTRACT—Lwease — License.—A contract under 
which one person is to cultivate another’s vineyard, 
gather and market the crop, and take his compensa- 
tion out of the proceeds, the surplus to be returned to 
the owner, no time being fixed for termination of pos- 
session, is not a lease, but a contract of employment, 
though it states that the owner leased the vineyard to 
the other.—FERRIS V. HOAGLAND, Ala., 25 South. Rep. 
834. 

26. CONTRACT—Sale of Stocks—Dividends.—An instru- 
ment, signed by B, reciting receipt of R of a certain 
amount in full payment for 30 shares of the capital 
stock of the C Company, ‘‘including all dividends due 
or to become due thereon,” is a contract which by its 
express terms passed title to stock dividends as well 
as cash dividends.—ROSE Vv. BARCLAY, Penn., 438 Atl. 
Rep. 385. 

27. CORPORATIONS — Compensation of Officers.—A 
board of directors of a private joint-stock corporation 
cannot allow compensation to a president or director 
for services, as such, without resolution or by-law of 





the stockholders, made prior to the rendering of such 
services. An order forsuch allowance is ultra vires, 
and void, and may be repudiated by the corporation.— 
RAVENSWOOD, S. & G. RY. CO. V. WOODYARD, W. Va., 33 
S. E. Rep. 285. 

28. CoUNTIES—Estoppel—Unauthorizec Acts of Offi- 
cers.—Where county board agrees to pay superin- 
tendent of schools compensation provided by statute 
subsequently declared invalid, and the services are 
performed, the subsequent allowance of the claim and 
issue of warrants by the county board does not estop 
the county from questioning the validity of the war- 
rants.—CHEHALIS COUNTY V. HUTCHESON, Wash., 57 
Pac. Rep. 341. 


29. CRIMINAL LAW—Assault with Intent to Murder.— 
Where one accused of assault with intent to murder 
swore that he shot merely to scare the prosecutor, it 
was improper to refuse to instruct that if he shot for 
that purpose, and not to kill, he could not be guilty of 
such an assault.—MOZEE V. STATE, Tex., 51S. W. Rep. 
250. 

30. CRIMINAL Law—Homicide—Killing in Defense of 
Another.—Where deceased was killed by accused ina 
difficulty which arose from the interference by accused 
to protect a woman against an assault by deceased, 
accused was entitled to an instruction as to his right 
to kill deceased in defense of the woman.—BROWN Vv. 
COMMONWEALTH, Ky., 51S. W. Rep. 171. 


31. CRIMINAL LAW—Homicide—Previous Threats.— 
Where, on a trial for murder, it is shown that at the 
moment accused killed deceased the latter had him 
against the wall of a sa!oon, and was pushing a table 
against him, evidence of previous threats of violence 
made toward accused by deceased is admissible to 
enable the jury to ascertain whether accused was 
prompted by malice or believed he was in danger of 
great bodily harm.—STATE V. SHADWELL, Mont., 57 Pac. 
Rep. 281. 

32. CRIMINAL Law—Homicide—Self-Defense.—The fact 
that accused sought deceased, intending to assault 
him, does not prevent accused from availing himself 
ofthe law of self-defense, if, before deceased was as- 
suulted, and without provocation by accused, deceased 
made an assault, and was killed by accused while de- 
fending himself.—AIRHART V. STATE, Tex., 51 S. W. 
Rep. 214. 

33. CRIMINAL LAw—RobLbery—Putting in Fear.—Alle- 
gations in an information to the effect that Simmons, 
Tyre and Jones, by putting in fear one Rebecca Jack- 
son, by then and there falsely representing and pre- 
tending to the said Rebecca Jackson that one of them, 
to-wit, the said Jones, was then and there an officer, 
to-wit, a constable, and authorized to take her fur- 
niture, and by then and there threatening to arrest 
and take into custody the said Rebecca Jackson if she 
resisted them in the taking of said furniture, do not 
show a ‘‘putting in fear,” within the meaning of sec- 
tion 2398, Rev. St.—SIMMONS V. STATE, Fla., 25 South. 
Rep. 881. 

34. DEATH BY WRONGFUL ACT—Limitations.—Under 
section 5, ch. 103, Code, an action may be maintained 
within two years after the death of the person whose 
injury is the primary cause of such action, although 
such death does not occur within more than one year 
from the time of such injury.—HOOVER’s ADMX. V. 
CHESAPEAKE & O. Ry. CO., W. Va., 83S. E. Rep. 224. 

35. DEED—‘‘Children” as Word of Limitation.—A deed 
conveying land to V ‘‘and his children,” to have and 
to hold to him ‘‘and his children,” conveys to V the 
fee, and not merely a life interest.—VILEY Vv. FRANK- 
ForT & C. Ry., Ky., 51S. W. Rep. 173. 

36. DEED—Mistake — Reformation.—Where land is 
sold by writing reserving the underlying coal, and it 
is not the intention of the parties to buy or sell such 
coal, but by mistake of the parties, or by mistake of 
the vendor, known to and concealed by the purchaser, 
it is not reserved in the deed, reformation may be had. 
—COOK V. Liston, Penn., 43 Atl. Rep. 389. 
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37. DEED—Repugnant Clauses—Cancellation.—A deed 
made in consideration of maintenance, where there 
has been a failure to furnish maintenance, will be set 
aside—more especially where it has a clause of forfeit- 
ure for such failure.—GOLDSMITH V. GOLDSMITH, W. 
Va., 33 8. E. Rep. 266. 

38. DESCENT AND DISTRIBUTION.—Where a distributee 
is indebted to the estate in an amount in excess of his 
distributive share, a decree that he shall not partici- 
pate in the distribution will not be reversed because 
the amount of such indebtedness, as stated in the de- 
cree, is somewhat too large.—CALDWELL V. CALDWELL, 
Ala., 25 South. Rep. 825. 

389. EASEMENT—Way of Necessity — Prescription.—A 
way of necessity exists where land granted is com- 
pletely environed by land ofthe grantor, or partially 
by his land and the land of strangers. The law implies 
from these facts that a private right of way over the 
grantor’s lands was granted tothe grantee as appur- 
tenant to the estate.—WOOLRIDGE V. COUGHLIN, W. 
Va., 33 8. E. Rep. 233. 

40. EVIDENCE—Books of Account.—An account book 
is not admissible toshow payment, unless the items 
are shown to have been entered at or about the times 
the payments were made, andthe person making the 
entries knew them to be correct when made.—LANE V. 
May *& THOMAS HARDWARE CO., Ala., 25 South. Rep. 809. 

41. KXECUTION — Exemptions—Costs.—Under Const. 
art. 10,§ 1, and Code 1596, §§ 2033 2037, exempting certain 
personal property from execution for contract debts, 
an unsuccessful plaintiff in an action for tort cannot 
claim exemptions as against an execution for costs.— 
NORTHEN Vv. HANNERS, Ala., 25 South. Rep. 817. 

42. FEDERAL COURTS—Ancillary Suits — Diversity of 
Citizenship.—A federal court, having possession of the 
property ofa railroad company by its receiver in a 
foreclosure suit, draws to itself, as ancillary to such 
suit, all other suits seeking to establish or enforce 
equitable claims or rights in the property, and a com- 
plainant in such a suit may make any one defendant to 
his bill, without regard to his citizenship.—METRO- 
POLITAN TRUST CO. OF NEW YORK V. COLUMBUS, ETC. 
R. Co., U. 8. C. C., S. D. (Ohio), 93 Fed. Rep. 689. 

43. FEDERAL CourRTS—Jurisdiction of Parties.—A suit 
brought in acircuit court ofthe United States by a 
purchaser of real estate in the district at execution 
sale, to cancel and set aside a prior conveyance made 
by the judgment debtor as a cloud on his title, is es- 
sentially a suitin rem, and within the provisions of sec- 
tion 8 of the act of March 8, 1875 (18 St. 472), authoriz- 
ing the bringing in by order of parties defendant who 
reside without the district in such cases.—MORRISON 
v. MARKER, U. 8. C. C., N. D. (Cal.), 93 Fed. Rep. 692. 

44, FRAUDULENT CONVEYANCES—Remedy—Equity.—A 
transfer of goods to one alleged to be a secret partner 
of the transferror may be attacked as fraudulent by 
creditors of the transferror by a bill in equity, notwith- 
standing the existence of aremedy at law against the 
alleged secret partner, since Code, § 818, gives to sim- 
ple contract creditors the remedy in chancery to sub- 
ject property fraudulently conveyed by the debtor to 
the payment of their debts.— WEINGARTEN V. MARCUS, 
Ala., 25 South. Rep. 852. 


45. GARNISHMENT — Officers of State Department.— 
The fact that officers of a State department incorpo- 
rated by a public statute failed to specify, in a contract 
for the erection of buildings, that they were acting as 
agents forthe State, did not render them subject to 
garnishment in an action against such contractor, 
since plaintiff was bound to take notice of their official 
character.—TUCKER V. POLLOCK, R. I., 43 Atl. Rep. 369. 


46. GIFTS—Bank Deposit.—Where money deposited 
in bank is, by direction of the depositor, placed to the 
credit of another, who accepts the deposit, there is a 
complete gift of the money deposited, though the de- 
positor directs the cashier notto pay out the money 
without notifying him.—EVERSOLE V. FIRST NAT. BANK 
OF LONDON, Ky., 51S. W. Rep. 169. 





47. GUARANTY—Revocation by Death.—A continuing 
guaranty, revocable at the will of the guarantor, is re- 
voked by his death, so that his estate is not liable for 
the price of goods thereafter sold onthe faith of the 
guaranty, though without notice of his death.—_AITKEN 
v. LANG’s ADMR., Ky., 518. W. Rep. 154. 

48. HOMESTEAD—Covenant«f Warranty.—A covenant 
of warranty in deed creates a liability as of the date of 
the deed, and not as of the date of eviction, and there- 
fore, as against that liability, the grantor cannot claim 
a homestead in land purchased after the deed was ex- 
ecuted.—BENGBR’S ADMR. V. BOWLING, Ky., 51S. W. Rep. 
151. 

49. HUSBAND AND WIFE — Conveyances in Fraud of 
Wife.—The owner of a business married, but subse- 
quently abandoned his wife, and sold the stock. After 
the marriage the business was continued, but under- 
went no change in value, and no community funds 
added. Held, that the wife had no such interest as en- 
titled her to recover from the vendee, as the property 
was the separate property of the husband at the time 
of sale.—HOLLOWAY V. SHUTTLES, Tex., 51 S. W. Rep. 
293. 

50. HUSBAND AND WIFE—Liability of Wife as Surety. 
—Though a note purports to be the joint obligation of 
husband and wife,the wife may show thatshe is a 
surety merely, and thus avoid liability thereon; a mar- 
ried woman not being personally liable as surety, un- 
der the act of March 15, 1894.—SKINNER V. LYNN, Ky., 51 
8S. W. Rep. 167. 

51. HUSBAND AND WIFE—Right of Husband to Wife’s 
Chattels.—As between husband and wife, their rights 
inthe wife’s chattels are governed by the law of the 
place of their domicile when the property is received. 
—BIRMINGHAM WATERWORKS CO. V. HUME, Ala., 25 
South. Rep. 806. 

52. INJUNCTION — Dissolution.—Where, on motion to 
dissolve an injunction granted in aid of a suit to can- 
cel a deed, it appeared that the injunction did not 
change the status of the parties, but preserved their 
rights asthey had previously existed, an order con- 
tinuing the injunction until final hearing was not er- 
roneous.—ALCORN V. ALCORN, Miss., 25 South. Rep. 877. 

53. INJUNCTION — Dissolution on Aftidavits.—It is er- 
ror to dissolve an injunction on affidavits merely when 
by the pleadings the burden of proof is on the defend- 
ant moving such dissolution, asthe plaintiff has the 
right to cross-examine defendant’s witnesses and re- 
but their testimony.—GROBE V. RoupP, W. Va., 338. E. 
Rep. 261. 

54. INSURANCE — Change of Possession.—A condition 
in a policy avoiding it “if any change takes place in 
the interest, title, or possession of the subject of insur- 
ance” is not broken by an offer for sale by the insured, 
contingent onthe consent of the creditors of his as- 
signor, and a bid received, contingent on the satisfac- 
tion of the purchaser with the title after examination, 
when possession does not pass, no part of the price is 
paid, and no deed is delivered to the purchaser, or to 
any one for him, before a loss occurs.—JONES V. CaP- 
ITAL CITY INS. CO., Ala., 25 South. Rep. 790. 

55. INTERSTATE COMMERCE — Intoxicating Liquors.— 
An agent of a West Virginia brewing company took an 
order for a keg of beer, to be delivered at the residence 
of the purchaser in Ohio, at which place the order was 
taken. The beer was shipped to a near-by railroad 
station, the keg having a card attached, on which was 
written the name of the purchaser, though it did not 
appear to whom it was billed. It was received, how- 
ever, by another agent of the company, who conveyed 
itto the residence of the purchaser, and there deliv- 
ered it, the selling agent afterwards collecting the 
price. Held, that the transaction was a sale in Ohio, 
having no relation to interstate commerce; that, on 
the arrival of the beer at the station, and its delivery to 
the agent of the brewing company, the interstate ship- 
ment terminated, and the beer had “arrived within the 
State,” within the meaning of the Wilson act, 26 Stat. 
318, ch. 728, and was thereafter subject to the operation 
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of the State laws regulating its sale; that, so far as any 
question of interstate commerce was concerned, it was 
immaterial whether the sale was made before or after 
such arrival.—STEVENS V. STATE OF OHIO, U.S. 0C0.C., 
N. D. (Ohio), 93 Fed. Rep. 793. 

56. INTOXICATING LIQUORS—Illegal Sale.—An informa- 
tion charging accused with the unlawful sale of intox- 
icating liquors by means of a “blind tiger,’ but omit- 
ting to state the name of the seller, or that his name is 
unknown, is defective.—SEGARS V. STATE, Tex., 51 8S. 
W. Rep. 211. 

57. JUDGMENT LIEN — Release by Creditor.—The 
holder of a judgment lien cannot release land of 
his debtor, taken on execution on a junior judgment, 
so as to preserve his lien for itsfull amount against 
other land ofthe debtor, where the debtor files a re- 
fusal to accept the release.—FISLER V. STEWART, Pens., 
43 Atl. Rep. 396. 

58. LANDLORD AND TENANT — Estoppel of Tenant.— 
After the title of a purchaser of public land has been 
forfeited for the non-payment of interest due the State, 
a tenant of the purchaser may acquire thetitle, and 
hold the land, as against the landlord.—LAaNG v. 
CROTHERS, Tex., 51S. W. Rep. 271. 

59. LANDLORD AND TENANT — Lease — Forfeiture.—To 
authorize a forfeiture of a lease for non-payment of 
rent, under, under a provision empowering the land- 
lord to declare a forfeiture in such case, itis not nec- 
essary that the failure to pay the rent should be will- 
ful.—RANDOLPH v. MITCHELL, Tex., 51S. W. Rep. 297. 

60. LANDLORD AND TENANT—Purchase by Tenant at 
Execution Sale.—A purchase by the tenant of the 
leased property under execution against the landlord 
does not inure to the landlord’s benefit, and therefore 
the landlord is not entitled to rent from the time of 
such purchase.—SMITH V. SCANLAN, Ky., 51S. W. Rep. 
152. 

61. LiFE INSURANCE—Misrepresentations of Insured. 
—A false statement in an application for a life insur- 
ance policy, that no other company has refused to 
grant insurance to the applicant,is a material mis- 
representation, which gives the insurer the right to 
cancel the policy.—AMERICAN UNION LIFE INS. Co. Vv. 
JUDGE, Penn., 43 Atl. Rep. 374. 

62. LIMITATIONS—Legacies Charged on Land.—Lega- 
cies expressly charged on land by the will, until paid, 
remain a lien till actual payment, without regard to 
the statute of limitations and presumption of pay- 
ment.—IN RE WOLFER’S ESTATE, Penn., 43 Atl. Rep. 392. 

63. LIMITATION OF ACTIONS—Agreement to Devise 
Property.—Plaintiff’s right of action for breach of a» 
contract, whereby F promised that upon the death of 
himself and his wife plaintiff should have all the prop- 
erty they left, did not accrue until the death of F’s 
wife, who survived him.—THOMAS V. FEESE, Ky., 51 
S. W. Rep. 150. 

64. MALICIOUS PROSECUTION—Probable Cause.—If the 
agent of defendant corporation, when he instituted a 
criminal prosecution against plaintiff for grand lar- 
ceny, believed, and had*‘such ground as would induce 
aman of ordinary prudence to believe, that plaintiff 
had entered into a conspiracy with certain of defend- 
ant’s employees to get illegally its secret process of 
enameling, and in furtherance of that design, either 
by himself or one of such employees, had forced open 
the door of defendant’s mixing room, or taken there- 
from some of its secret mixtures, without its consent, 
for the purpose of appropriating it to his own use, 
there was probable cause for the prosecution, and the 
court should have so instructed the jury.—AHRENS & 
OTT MFG. Co. v. HOEHER, Ky., 51S. W. Rep. 194. 


65. MANDAMUS — Jurisdiction. — Mandamus will not 
issue to compel the superior court to take jurisdiction 
of an appeal from a justice’s court which it has dis- 
missed because it erroneously supposed itself without 
jurisdiction, where there is an adequate remedy by 
appeal.—STATE Vv. SUPERIOR COURT OF SPOKANE COUNTY, 
Wash., 57 Pac. Rep. 352. : 





66. MANDAMUS—Levy to Pay Coupon Bonds.—Where 
coupon bonds have been issued by a district in a 
county to assist in the construction of a railroad, and 
the coupons falling due in a certain year on said bonds 
have been levied for by the county court of said 
county, the holder of such coupons must look to the 
sheriff of the county for payment, and is not entitled 
by mandamus to compel a second levy upon the people 
and property of said district to pay the interest repre- 
sented by such coupons.—WELTY Vv. COUNTY COURT OF 
BaRBOoR County, W. Va., 33S. E. Rep. 269. 

67. MANDAMUS—Pleading.— A petition for writ of 
mandamus to compel the treasurer of a city school 
board to pay certain alleged warrants, issued by the 
president and secretary of the board to teachers in the 
public schools, should allege that such warrants were 
drawn on funds in the hands of the treasurer, and that 
he has or has had in his possession funds out of which 
he could legally pay said warrants, and which were 
duly set apart and apportioned by the school board to 
pay the same.—BANK OF NOCONA V. MARCH, Tex., 518. 
W. Rep. 266. 

68. MARRIAGE SETTLEMENT—Fraudulent Conveyance. 
—Marriage, in an antenuptial contract, is a valuable 
consideration; and such contract cannot be impeached 
by existing creditors, as fraudulent, unless it be shown 
that both parties thereto participated therein, or had 
notice of fraudulent intent.—DENT V. PICKENS, W. Va., 
33S. E. Rep. 303. 

69. MASTER AND SERVANT—Appliances—Assumption 
of Risk.—An employer is not bound to furnish the 
most approved and safest appliances, nor provide the 
best method and means of work for employees; and 
if the same are in use by him, and can be with reason- 
able care used with safety, it is all that can be required 
of the employer.—SELDOMRIDGE V. CHESAPEAKE & O. 
Ry. Co., W. Va., 33S. E. Rep. 293. 

70. MASTER AND SERVANT—Negligence of Fellow-Serv- 
ant.—A master is not responsible for injury to a serv- 
ant from negligence of a co-employee, incompetent by 
reason of his habit of intoxication, where such habit 
has nothing to do with the cause of the accident.— 
WELSH V. PENNSYLVANIA R. CO., Penn., 43 Atl. Rep. 
402. 

71. MASTER AND SERVANT— Safety of Appliances— 
Care Required of Servant.—Railway Co. v. Archiba!d, 
18 Sup. Ct. 777, 170 U. 8. 665, applied, to the effect that 
an employee has aright to assume that the employer 
will use reasonable care to make appliances safe, and 
is not required to exercise ordinary care to ascertain 
their condition, but assumes the peril only from de- 
fects known to him or plainly observable by him.— 
NEW YorK, N.H.& H.R. Co. v. O’LEaRyY, U.S. C.C. 
of App., First Circuit, 93 Fed. Rep. 737. 

72. MECHANICS’ LIENS—Sale—Proceeds.—W bere prop- 
erty is sold under foreclosure of mechanics’ liens, and 
part of the proceeds belonging to the legal owner is, 
pursuant to decree, deposited in court to await its 
further order, the court has power to order taxes, due 
on the property before sale, paid out of such proceeds. 
—KAHLER V. BETTERTON, Tex., 518. W. Rep. 289. 

73. MorTGAGE—Foreclosure—Evidence.—In an action 
to foreclose a mortgage given to secure certain bonds, 
where the mortgage decided that defendant company 
had an indebtedness, and the treasurer testified that 
the bonds were issued in exchange for the notes of the 
company, that the notes had been issued for cash re- 
ceived, that the notes passed through the hands of the 
witness, that a number of the bonds had been pledged 
to parties who made demands on the witness for pay- 
ment of the coupons due, and that the demand had 
not been cemplied with, in the absence of evidence to 
the contrary, this is sufficient to show that the bonds 
were issued for value, and the holders were entitled to 
their rights under the mortgage.—CENTRAL TRUST CO. 
OF N. Y. v. WORCESTER CYCLE MFG. Co., U. 8. C. C. of 
App., Second Circuit, 92 Fed. Rep. 712. 

74. MORTGAGES — Partial Payment — Satisfaction of 
Record.—Payment of interest stipulated in the mort- 
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gage is a “partial payment” within Code 1886, § 1868, 
requiring a mortgagee to enter partial payments on 
the margin of the mortgage record.— NEW SOUTH 
BLDG. & L. ASSN. V. BOWIE, Ala., 25 South, Rep. 844. 

75. MORTGAGES—Satisfaction of Record—Penalty. — 
Under Code 1596, § 1066, requiring a mortgagee on pay- 
ment and request of the mortgagor to satisfy the rec- 
ord, or forfeit $200 to him, the mortgagee is liable to a 
penalty, though the mortgagor may have parted with 
the property.—LIVINGSTON Vv. CUDD, Ala., 25 South. 
Rep. 805. 

76. MORTGAGES—Waiver of Lien—Sale.—The act pre- 
serving the lien of a first mortgage at a judicial sale, 
not made on such lien, is for the benefit of the holder 
of the mortgage, and he may waive such right, and 
consent that the sale be made free of the lien.—IN RE 
MCFADDEN’S ESTATE, Penn., 43 Atl. Rep. 383. 

17. MORTGAGE—Purchase Money—Priority.—A mort- 
gage given by the purchaser of lands to a third person 
is subordinate to a mortgage given by him thereafter 
to the vendor to secure the price, since the vendor’s 
lien for the price is superior to the first mortgage, and 
is not, as against it, merged in the mortgage given 
therefor.—JONES V. DAvIs, Ala., 25 South. Rep. 789. 

78. MUNICIPAL CORPORATIONS—Bonds—Recitals.—The 
purchaser of a municipal bond reciting that it was 
issued pursuant to a certain ordinance of the munici- 
pality, giving its date and full title, is put on inquiry 
as to the provisions of the ordinance and its validity, 
though the bond also recited that it was issued pursu- 
antto the town charter, since the latter recital, being 
as to a matter of law, does not estop the municipality 
from showing the invalidity of the bonds.—TOWN OF 
KLAMATH FALLS V. SACHS, Oreg., 57 Pac. Rep. 329. 

79. MUNICIPAL CORPORATION—Change of Grade—Sur- 
face Water.—A municipal corporation is not liable for 
damages to a lot by reason of change of a street’s 
grade operating upon surface water, though it may in- 
crease it; but if the work operates, as its direct effect, 
to collect and cast water in a mass on the lot, the cor- 
poration is liable.x—MCCRAY v. TOWN OF FAIRMONT, 
W. Va., 33S. E. Rep. 245. 

80. MUNICIPAL CORPORATIONS—Dedication of Streets 
—Estoppel—Limitations.—If an original owner of a 
tract of land lays the same off into town lots, with 
streets and alleys between, and has the same so platted, 
and sells the lots with reference to such streets and 
alleys as boundary lines of the same, and such plat is 
adopted by the corporate authorities of the town in 
which such lots are situated, a purchaser of one of 
such lots is estopped from denying the dedication of 
such streets to public use.—RALSTON V. TOWN OF WES- 
Ton, W. Va., 338. E. Rep. 326. 

81. MUNICIPAL CORPORATIONS—Injury—Constructive 
Notice.—A municipal corporation is charged with con- 
Structive notice of a defect in a sidewalk, where it has 
existed from one to four months.—DEVENISH V. CITY 
OF SPOKANE, Wash., 57 Pac. Rep. 340. 


82. MUNICIPAL CORPORATIONS—Public Improvements 
—Mandamus.—Where a city, after the completion ofa 
Street improvement, passed an ordinance for a re- 
assessment for benefits, which recited that the original 
assessments were void, and in an action on a warrant 
it defegded on the ground that the assessments were 
void, iPis estopped to deny the invalidity of the origi- 
nal assessment in a suit by- a warrant holder fora 
mandate to compel a reassessment.—PHILLIPS V. CITY 
OF OLYMPIA, Wash., 57 Pac. Rep. 347. 


83. NEGLIGENCE — Personal Injuries — Compelling 
Physical Examination.—In an action for personal in- 
juries, the court can compel plaintiff, on pain of dis- 
missal, to submit to a physical examination by medical 
experts to ascertain the nature and extent of the in- 
juries.—LANE V. SPOKANE FALLS & N. Ry. Co., Wasb., 
57 Pac. Rep. 367. 

84. NEGLIGENCE—Evidence.—In an action for caus- 
ing the death of an employee by being thrown from a 
hand car when it collided with a similar car in front of 





it, it cannot be said, as a matter of law, that the fore- 
man on the front car was negligent or not negligent in 
signaling both cars to stop at the same time, while 
they were going at the same rate of speed, when they 
were 15 feet apart.—ALABAMA MIN. R. CO. Vv. JONES, 
Ala., 25 South. Rep. 814. 


85. PARTNERSHIP.—Where two persons engage in a 
joint adventure, one to furnish capital and the other 
skill and Jabor, and both to share the profits, itisa 
partnership, though there is no agreement as to shar. 
ing losses; the law presuming such an agreement.— 
Dow v. DEMPSEY, Wash., 57 Pac. Rep. 355. 


86. PARTNERSHIP.—Where N purchased from A, who 
owned a stallion jointly with B, his half interest.in the 
use of the stallion for a certain season, and subse- 
quently entered into a contract with B to stand the 
horse in partnership, N to pay all expenses, and to re- 
imburse himself out of moneys collected for the serv- 
ices of the horse, the profits, if any, to be divided 
equally between them, there was a partnership.— 
SMITH V. BRANNON, Ky., 51S. W. Rep. 178. 


87. PARTNERSHIP—Rights of Partners—Action.—W here 
a corporation and an individual! have assumed to enter 
into a partnership, and jointly transacted business to- 
gether, they may recover, by reason of their joint in- 
terest, upon obligations made to them in their partner- 
ship name, irrespective of their partnership rights and 
duties as between themselves, or the power of such 
corporation to executs the powers incident to a part- 
nership.—WILSQN Vv. CARTER OIL Co., W. Va., 338. E. 
Rep. 249. 

88. PARTNERSHIP — What Constitutes — Contract.— 
Where one party holds title to all the property used in 
the conduct of a business, and has the exclusive pos- 
session and control of both the property and the busi- 
ness, but, by an agreement, contracts to share profits 
with another, the agreement does not, in the absence 
of other proof of an intention to be partners, consti- 
tute, inter sese, a partnership. It is only a contract for 
sharing of profits.—JERNEE V. SIMONSON, N. J., 43 Atl. 
Rep. 370. 

89. PAYMENT—Note of Third Person—Burden of Proof. 
—The burden of proving that a note of athird person, 
given by a debtor to a creditor, was accepted by the 
latter as a payment of the debt, rests on the debtor.— 
COLLINS V. BUSCH, Penn., 43 Atl. Rep. 378. 

90. PRINCIPAL AND AGENT.—Power to execute a deed 
will not be presumed from the fact that it is more than 
30 years old, and that title under it has long been as- 
serted, when a power of attorney, recorded at the same 
time as the deed, is introduced in evidence, to which 
the execution might have been referred ; the sufficiency 
of the authority being then a question for the jury.— 
MITCHELL V. MCLAREN, Tex., 51S. W. Rep. 269. 

91. RAILROAD COMPANY—Injury to Trespasser on 
Track.—A railroad company cannot be held responsible 
for running over a trespasser asleep upon its track, in 
the absence of wanton negligence on the part of its 
employees in charge of the train; and a recovery is not 
warranted by evidence showing that plaintiff's intes- 
tate, while drunk, lay down upon the track of defend- 
ant’s road and went to sleep, and was run over and 
killed by a train, when the engineer and fireman were 
keeping a proper lookout, and saw the object, but at 
first believed it to be merely a coat, and, as soon as 
they were near enough to distinguish that it was a per- 
son, used every effort to stop the train.—NEW YORK, N. 
H. & H.R. Co. v. KLyy, U. 8S, C. C. of App., Second 
Circuit, 98 Fed. Rep. 745. 

92. RECEIVERS—Appointment.—Where a bill for the 
sale of partnership lands did not aver facts showing 
the necessity for the appointment of a receiver, and 
the stipulation on which the decree was entered did 
not provide for such appointment, the court had no 
authority to make it.—JORDAN V. JORDAN, Ala., 25 
South. Rep. 855. 

93. RECEIVERS—Carriers—Conversion.—The receipt 
of the goods for transportation, and the subsequent 
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alleged conversion being shown to have been made 
and done by receivers who operated a steamship line 
under orders of the court which appointed them, and 
the evidence in no way connecting the defendant com- 
pany with either the receipt, the transportation, or the 
conversion, a verdict finding damages against the lat- 
ter for such conversion should have been set aside.— 
OcEAN S. S. Co. v. WILDER, Ga., 338. E. Rep. 179. 

94. RELIGIOUS SOCIETIES—V estry men—Powers—Mort- 
gages.—The vestrymen of a parish of the Protestant 
Episcopal Church have no authority to mortgage lands, 
without the bishop’s knowledge or consent, which he 
holds in trust for the wardens, vestry and congrega- 
tion of an unincorporated parish.— HILL ESTATE Co. v. 
WHITTLESEY, Wash., 57 Pac. Rep. 345. 

95. REMOVAL OF CAUSES—Time for Filing Petition.— 
The fact that a petition and bond for removal were filed 
during the vacation of the State court, and acted upon 
by the judge in chambers, does not affect the validity 
of the proceeding, but is proper where thetime for the 
defendant to plead expires during the vacation.— 
MECKE Vv. VALLEYTOWN MINERAL Co., U. 8. C.C. of 
App., Fourth Circuit, 93 Fed. Rep. 697. 

96. SALE—Failure to Deliver—Damages.—Where a 
contract made for the sale of logs has been made by a 
party at an agreed price, which logs have never been 
delivered to the party to whom they were contracted, 
and suit has been instituted upon said contract to re- 
cover the contract price from the party to whom they 
were sold, and the cause for the non-delivery of the 
logs is attributable to the fact that'the title of the 
plaintiff was defective, and he was enjoined from sell- 
ing and delivering said logs, the defendant may show 
such injunction proceedings by producing a certified 
copy of the record.—CoGaR V. BURNS LUMBER Uo., W. 
Va., 33S. E. Rep. 219. 

97. SALES—Failure to Deliver Possession.—Under Ky. 
St. § 1908, providing that every unrecorded transfer of 
personal property shall be void as to a purchaser with- 
out notice, or any creditor, where the actual possession 
does not accompany the same, where one who hada 
contract for the entire output of chairs manufactured 
at a State penitentiary assigned the contract to 
another, to whom the chairs were actually delivered 
by the State, the transaction was valid, as against 
creditors of the assignor.—FRANKFMRT CHAIR Co. V. 
BUCHANAN, Ky., 518. W. Rep. 179. 

98. SzkT-OFF—Failure to Plead—Res Judicata.—If a 
creditor agree with a debtor that, if a decree shall be 
rendered for his debt, he will mrake a settlement with 
the debtor of demands constituting set-offs against the 
debt, and allow the debtor credit for the same on the 
decree, it is only an executory contract to apply the 
set-offs, and they are not regarded as payments, and 
the decree is not res judicata against them.—KENNEDY 
v. Davisson, W. Va., 338. E. Rep. 291. 

99. SLANDER—Justification.—In an action of slander, 
where the gravamen of the charge is that the plaintiff 
was a thief, itis not necessary to prove the theft to 
have occurred in connection with the transaction con- 
cerning which the theft was charged to have been com- 
mitted, in order to justify, but defendant may show 
that it occurred upon another occasion.—QUAID V. TIP- 
TON, Tex., 518. W. Rep. 264. 

100. Tax SALE—Validity.—A sale as one tract, for de- 
linquent taxes, of lots widely separated and of differing 
values, though owned by the same person, is void.— 
SPEED Vv. MCKNIGHT, Miss., 25 South. Rep. 872. 

101, TENANTS IN COMMON—Purchase of Lands.—W here 
tenants in common purchase land ande execute their 
joint note for the purchase price, and the grantor re- 
serves a lien upon the land sold to secure the note, 
such tenants in common, while jointly bound to the 
vendor for the whole debt, are, as between themselves, 
each equitably bound to discharge one-half of the 
same; and if either voluntarily or under compulsion of 
law pays more than his one-half thereof he is entitled 
to maintain a suit for contribution against his co- 
tenant, and can enforce his right to contribution as 





against his co-tenant’s interest in the land.—WALKBR 
Vv. SARVEN, Flia., 25 South. Rep. 885. 

102. TRESPASS ON THE CaSE—Change of Grade.—In an 
action of trespass on the case for damage to a lot situ. 
ated in a town by reason of a change of the grade in 
front of it, the defendant may show, under the general 
issue, that the plaintiff agreed, at the time the grade 
was being changed, that, if defendant laid a sewer 
through his lot toa point indicated by him, he would 
claim no damage by reason of such change, and may 
also show that said sewer was constructed in accord. 
ance with the agreement, and accepted by the plaintiff. 
—RIDGELEY V. TOWN OF WEST FAIRMONT, W. Va., 338. 
E. Rep. 235. 


103. TRUsSTS—Failure to Reserve Power to Revoke.— 
The fact that a deed executed by a married woman, 
conveying her property to another in trust for herself 
for life, remainder to her children, does not reserve to 
her the power to revoke, does not render it invalid, 
where the purpose of the deed was to secure the 
grantor against the importunities and influence of her 
improvident husband, who was wasting her estate.— 
MIDDLETON V. SHELBY COUNTY TRUST Co., Ky., 518. W. 
Rep. 156. 


104. TRUST PROPERTY—Sale.—When one holds title to 
realty in trust for the benefit of a mother and her minor 
children during the life of the mother, but is not 
clothed with the title to the legal fee in remainder, 
which vests in the children, he may apply to a court of 
equity for a sale of the entire property, including the 
legal as well as the equitable estate; the purpose of the 
application being for the benefit of the children ag well 
asthe mother. The moment such an ex parte petition 
comes before the chancellor, and discloses the fact that 
the legal as well as equitable estate of infants is in- 
volved, they become his wards, and the case is one 
concerning ‘‘an estate of the wards of chancery ;” and 
accordingly the chancellor has jurisdiction to grant, in 
terms, an order to sell the entire property, the minors 
being properly made parties and represented before 
him.—RICHARDS v. EAST TENNESSEE, V. &G. Ry. CO., 
Ga., 33S. E. Rep. 193. 


105. Usury—Mortgage.—When a mortgage on real e3 
tate, not usurious on its face by the lex loci rei site, is 
foreclosed, the conveyance to the purchaser cannot be 
attacked for usary in the mortgage.—EDGELL V. HAM, 
U.S. C. C. of App., Fifth Circuit, 93 Fed. Rep. 759. 

106. USURY AS A DEFENSE—Intervention of Stranger. 
—Where a stranger assumes to pay a usurious debt of 
another, the intervention of this stranger purges the 
usury, and he cannot see it up against his obligation to 
pay.—SMITH V. MCMILLAN, W. Va., 338. E. Rep. 283. 

107. VENDOR AND PURCHASER—Foreclosure of Lien.— 
In an action against the purchaser of land sold by gen- 
eral warranty deed, to foreclose the lien retained by 
the note, defect of title is unavailable as a defense 
when fraud, ignorance of the defect, liability to evie- 
tion, insolvency of the grantor, or an offer to return 
possession and the deed for cancellation, are not 
shown.—KNIGHT v. COLEMAN COUNTY, Tex., 51 8. W. 
Rep. 258. 

108. VENDOR AND PURCHASER—Misrepresentations— 
Rescission.—If a vendor, to secure a good bargain, 
knowingly conceals or misrepresents defect or in- 
cumbrances on his title to a tract of land, and thereby 
induces the vendee to enter into a written contract for 
the purchase of such land, on the application of such 
vendee, promptly made on the discovery of such de- 
fects or incumbrances, a court of equity will rescind 
such contract.—SPENCER V. SANDUSKY, W. Va., 33S. E. 
Rep. 221. 

109. WITNESSES—Competency.—A child of six, when 
sworn, stated she did not know what she had done, or 
understand its meaning, when she held up her hand, 
but stated she knew it was right to tell the truth, and 
wrong to tell lies, and that people that told lies were 
putin jail. Held, that she was a competent witness.— 
SCROGGINS V. STATE, Tex., 51 8S. W. Rep. 232. 





